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83p CoNGREss, SESSION 


H. RES. 115 


IN THE HOUSE OF REPRESENTATIVES 


RESOLUTION 


Resolved, That the Committee on Education and Labor, effective 
from January 3, 1953, acting as a whole or by subcommittee, is author- 
ized and directed to conduct studies and investigations relating to 
matters coming within the jurisdiction of such committee under rule 
XI, clause 6, of the Rules of the House of Representatives. For such 
purpose such committee, or any subcommittee thereof, is authorized to 
sit and act during the present Congress at such times and places within 
the United States, its Territories and possessions, W hether the House is 
in session, lay recessed, or has adjourned, to hold such hearings, and to 
re — by subpena or otherwise the attendance and testimony of such 

ithesses and the produc tion of such books, records. corres pondence, 
inemoranda, papers, and documents, as it deems necessary. Subpenas 
shall be issued only over the signature of the chairman of the com- 
mittee or a member of the committee designated by him; they may be 
served by any person designated by such chairman or member. 

The committee may report to the House of Representatives from 
time to time during the present Congress the results of its studies 
and investigations, with such recommendations for legislation or 
otherwise as the committee deems desirable. Any report submitted 
when the House is not in session shall be filed with the Clerk of the 
House. 
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TUESDAY, FEBRUARY 10, 1953 


House or RepreseNTATIVEs, 
CoMMITTEE ON EDUCATION AND LABOR, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in room 429 of the 
House Office Building, Hon. Samuel K. McConnell, Jr. (chairman), 
presiding. 

Present : Representatives McConnell, Gwinn, Smith, Kearns, Ker- 
sten, Berry, Diack Holt, Rhodes, Wainwright, Frelinghuysen, 
Barden, Powell, Lucas, Bailey, Perkins, Howell, Wier, Elliott, Land- 
rum, Metcalf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnett. The hearings will please come to order. 

Before beginning these hearings, I would like to make a brief 
statement. 

Good labor-management relations are of major importance to the 
economic life of this Nation. They are vital to the efficient function- 
ing of our private enterprise system, which is so significantly essential 
at a time of international tension. 

The basic labor law dealing with relations between employer and 
employee is the Labor-Management Relations Act of 1947, frequently 
referred to as the Taft-Hartley Act. For the past few years, various 
groups and individuals have suggested changes in that act. This 
committee will listen to and consider the suggestions and ideas of wit- 
nesses during the next several weeks, after which a bill will be written 
based on the testimony given here and the experience obtained after 
5 years of operation of the act. 

Experience and the passage of time have softened the attitude of 
many extremists on both sides of the argument. <A better atmosphere 
seems to prevail than has existed for several years. Iam very hopeful 
that adjustments and changes can now be worked out. 

I believe that certain fundamental ideas and principles should guide 
us as we consider any law dealing with labor-management relations. 
It should be as simple, clear, and concise as it is humanly possible to 
make it. The rights of the public, the wage earner, the employer, and 
the union must be protected, blended and balanced as well as is 
humanly possible in any law. Responsibilities must go hand in hand 
with rights and privileges. And last, but by no means least, inter- 
ference by the Federal Government and its agencies in the relations 
of labor and management should be kept to a minimum. 
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We are considering human relations, and I believe we all under- 
stand that laws alone will not provide an answer. Also, we realize 
that our search for some reasonable solution is complicated by the 
desire and the need to steer a delicate course between authoritative 
action of Government, and the free action of individuals. 

I pray most earnestly that we may have the wisdom, the patience, 
and the vision to develop procedures which will not only be effective, 
but which will also be in accord with the principles of our American 


Republic. 
e will make Public Law 101, of the 80th Congress, a part of 


the record now. 
(Chairman McConnell’s remarks continue on p. 23.) 
(The law referred to is as follows: ) 


[Pustic Law 101—S80rH Concress 
[CHAPTER 120—1sT SessIon 
(H. R. 3020] 


AN ACT To amend the National Labor Relations Act, to provide additional facilities for 
the mediation of labor disputes affecting commerce, to equalize legal responsibilities of 
labor organizations and employers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


SHORT TITLE AND DECLARATION OF POLICY 


Secrton 1. (a) This Act may be cited as the “Labor Management Relations 
Act, 1947”. 

(b) Industrial strife which interferes with the normal flow of commerce 
and with the full production of articles and commodities for commerce, can 
be avoided or substantially minimized if employers, employees, and labor or- 
ganizations each recognize under law one another’s legitimate rights in their 
relations with each other, and above all recognize under law that neither party 
has any right in its relations with any other to engage in acts or practices which 
jeopardize the public health, safety, or interest. 

It is the purpose and policy of this Act, in order to promote the full flow of 
commerce, to prescribe the legitimate rights of both employees and employers 
in their relations affecting commerce, to provide orderly and peaceful procedures 
for preventing the interference by either with the legitimate rights of the other, 
to protect the rights of individual employees in their relations with labor 
organizations whose activities affect commerce, to define and proscribe prac- 
tices on the part of labor and management which affect commerce and are 
inimical to the general welfare, and to protect the rights of the public in 
connection with labor disputes affecting commerce. 


TITLE I—AMENDMENT OF NATIONAL LABOR RELATIONS ACT 


Sec. 101. The National Labor Relations Act is hereby amended to read as 
follows: 
“FINDINGS AND POLICIES 


“Section 1. The denial by some employers of the right of employees to 
organize and the refusal by some employers to accept the procedure of collective 
bargaining lead to strikes and other forms of industrial strife unrest, which 
have the intent or the necessary effect of burdening or obstructing commerce 
by (a) impairing the efficiency, safety, or operation of the instrumentalities 
of commerce; (b) occurring in the current of commerce: (c¢) materially affect- 
ing, restraining, or controlling the flow of raw materials or manufactured or 
processed goods from or into the channels of commerce, or the prices of such 
materials or [Page 2]* goods in commerce; or (d) causing diminution of employ- 
ment and wages in such volume as substantially to impair or disrupt the market 
for goods flowing from or into the channels of commerce. 


* Page numbers in black brackets refer to pamphlet law as prepared by the Government 
Printing Office 
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“The inequality of bargaining power between employees who do not possess 
full freedom of association or actual liberty of contract, and employers who 
are organized in the corporate or other forms of ownership association sub- 
stantially burdens and affects the flow of commerce, and tends to aggravate 
recurrent business depressions, by depressing wage rates and the purchasing 
power of wage earners in industry and by preventing the stabilization of com- 
petitive wage rates and working conditions within and between industries. 

“Experience has proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impair- 
ment, or interruption, and promotes the flow of commerce by removing certain 
recognized sources of industrial strife and unrest, by encouraging practices 
fundamental to the friendly adjustment of industrial disputes arising out of 
differences as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

“Experience has further demonstrated that certain practices by some labor 
organizations, their officers, and members have the intent or the necessary effect 
of burdening or obstructing commerce by preventing the free flow of goods in 
such commerce through strikes and other forms of industrial unrest or through 
concerted activities which impair the interest of the public in the free flow 
of such commerce. The elimination of such practices is a necessary condition 
to the assurance of the rights herein guaranteed. 

“It is hereby declared to be the policy of the United States to eliminate the 
eauses of certain substantial obstructions to the free flow of commerce and to 
mitigate and eliminate these obstructions when they have occurred by encourag- 
ing the practice and procedure of collective bargaining and by protecting the 
exercise by workers of full freedom of association, self-organization, and desig- 
nation of representatives of their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other mutual aid or protection. 


“DEFINITIONS 


“Sec. 2. When used in this Act— 

“(1) The term ‘person’ includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, trustees, trustees 
in bankruptcy, or receivers. 

“(2) The term ‘employer’ includes any person acting as an agent of an 
employer, directly or indirectly, but shall not include the United States or any 
wholly owned Government corporation, or any Federal Reserve Bank, or any 
State or political subdivision thereof, or any corporation or association operating 
a hospital, if no part of the net earnings inures to the benefit of any private 
shareholder or individual, or any person subject to the Railway Labor Act, as 
amended from time to time, or any labor organization (other than when acting 
as an employer), or anyone acting in the capacity of officer or agent of such labor 
organization. 

*“(3) The term ‘employee’ shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act [Page 3] explicitly 
states otherwise, and shall include any individual whose work has ceased as a 
consequence of, or in connection with, any current labor dispute or because of 
any unfair labor practice, and who has not obtained any other regular and 
substantially equivalent employment, but shall not include any individual 
employed as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent or spouse, or 
any individual having the status of an independent contractor, or any individual 
employed as a supervisor, or any individual employed by an employer subject to 
the Railway Labor Act, as amended from time to time, or by any other person 
who is not an employer as herein defined. 

“(4) The term ‘representatives’ includes any individual or labor organization. 

“(5) The term ‘labor organization’ means any organization of any kind, or 
any agency or emplayee representation committee or plan, in which employees 
participate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work. 

“(6) The term ‘commerce’ means trade, traffic, commerce, transportation, or 
communication among the several States, or between the District of Columbia 
or any Territory of the United States and any State or other Territory, or be- 
tween any foreign country and any State, Territory, or the District of Colum- 
bia, or within the District of Columbia or any Territory, or between points in 
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the same State but through any other State or any Territory or the District of 
Columbia or any foreign country. 

“(7) The term ‘affecting commerce’ means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing commerce or the free flow of 
commerce, 

“(8) The term ‘unfair labor practice’ means any unfair labor practice listed 
in section 8. 

“(9) The term ‘labor dispute’ includes any controversy concerning terms, 
tenure or conditions of employment, or concerning the association or representa- 
tion of persons in negotiating, fixing, maintaining, changing, or seeking to ar- 
range terms or conditions of employment, regardless of whether the disputants 
stand in the proximate relation of employer and employee. 

“(10) The term ‘National Labor Relations Board’ means the National Labor 
Relations Board provided for in section 3 of this Act. 

“(11) The term ‘supervisor’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, or responsibly to direct 
them, or to adjust their grievances, or effectively to recommend such action, if 
in connection with the foregoing the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of independent judgment. 

“(12) The term ‘professional employee’ means— 

“(a) any employee engaged in work (i) predominantly intellectual and 
varied in character as opposed to routine mental, manual, mechanical, or 
physical work; (ii) involving the consistent exercise of discretion and judg- 
ment in its performance; [Page 4] (iii) of such a character that the out- 
put produced or the result accomplished cannot be standardized in relation 
to a given period of time; (iv) requiring knowledge of an advanced type 
in a field of science or learning customarily acquired by a prolonged course 
of specialized intellectual instruction and study in an institution of higher 
learning or a hospital, as distinguished from a general academic education 
or from an apprenticeship or from training in the performance of routine 
mental, manual, or physical processes ; or 

“(b) any employee, who (i) has completed the courses of specialized in- 
tellectual instruction and study described in clause (iv) of paragraph (a), 
and (ii) is performing related work under the supervision of a professional 
person to qualify himself to become a professional employee as defined in 
paragraph (a). 

“(13) In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the question of 
whether the specific acts performed were actually authorized or subsequently 
ratified shall not be controlling. ‘ 


“NATIONAL LABOR RELATIONS BOARD 


“Seo. 3. (a) The National Labor Relations Board (hereinafter called the 
‘Board’) created by this Act prior to its amendment by the Labor Management 
Relations Act, 1947, is hereby continued as an agency of the United States, 
except that the Board shall consist of five instead of three members, appointed 
by the President by and with the advice and consent of the Senate. Of the two 
additional members so provided for, one shall be appointed for a term of five 
years and the other for a term of two years. Their successors, and the suc- 
cessors of the other members, shall be appointed for terms of five years each, 
excepting that any individual chosen to fill a vacancy shall be appointed only for 
the unexpired term of the member whom he shall succeed. The President shall 
designate one member to serve as Chairman of the Board. Any member of the 
Board may be removed by the President, upon notice and hearing, for neglect 
of duty or malfeasance in office, but for no other cause. 

“(b) The Board is authorized to delegate to any group of three or more 
members any or all of the powers which it may itself exercise. A vacancy in the 
Board shall not impair the right of the remaining members to exercise all of the 
powers of the Board, and three members of the Board shall at all times, con- 
stitute a quorum of the Board, except that two members shall constitute a 
quorum of any group designated pursuant to the first sentence hereof. The 
Board shall have an official seal which shall be judicially noticed. 

“(c) The Board shall at the close of each fiscal year make a report in writing 
to Congress and to the President stating in detail the cases it has heard, the 
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decisions it has rendered, the names, salaries, and duties of all employees and 
officers in the employ or under the supervision of the Board, and an account of 
all moneys it has disbursed. 

“(d) There shall be a General Counsel of the Board who shall be appointed 
by the President, by and with the advice and consent of the Senate, for a term of 
four years. The General Counsel of the Board shall exercise general supervision 
over all attorneys employed by the Board (other than trial examiners and legal 
assistants to Board [Page 5] members) and over the officers and employees in 
the regional offices. He shall have final authority, on behalf of the Board, in 
respect of the investigation of charges and issuance of complaints under section 
10, and in respect of the prosecution of such complaints before the Board, and 
shall have such other duties as the Board may prescribe or as may be provided 
by law. 

“Sec. 4. (a) Each member of the Board and the General Counsel of the Board 
shall receive a salary of $12,000 a year, shall be eligible for reappointment, and 
shall not engage in any other business, vocation, or employment. The Board 
shall appoint an executive secretary, and such attorneys, examiners, and regional 
directors, and such other employees as it may from time to time find necessary 
for the proper performance of its duties. The Board may not employ any attor 
neys for the purpose of reviewing transcripts of hearings or preparing drafts 
of opinions except that any attorney employed for assignment as a legal assist 
ant to any Board member may for such Board member review such transcripts 
and prepare such drafts. No trial examiner’s report shall be reviewed, either 
before or after its publication, by any person other than a member of the Board 
or his legal assistant, and no trial examiner shall advise or consult with the 
Board with respect to exceptions taken to his findings, rulings, or recommenda- 
tions, The Board may establish or utilize such regional, loeal, or other agencies, 
and utilize such voluntary and uncompensated services, as may from time to time 
be needed. Attorneys appointed under this section may, at the direction of the 
Board, appear for and represent the Board in any case in court. Nothing in this 
Act shall be construed to authorize the Board to appoint individuals for the 
purpose of conciliation or mediation, or for economic analysis. 

“(by All of the expenses of the Poard, including all necessary traveling and 
subsistence expenses outside the District of Columbia incurred by the members 
or employees of the Board under its orders, shall be allowed and paid on the 
presentation of itemized vouchers therefor approved by the Board or by any 
individual it designates for that purpose 

“Sec. 5. The principal office of the Board shall be in the District of Columbia, 
but it may meet and exercise any or al! of its powers at any other place. The 
Board may, by one or more of its members or by such agents or agencies as it 
may designate, prosecute any inquiry necessary to its functions in any part 
of the United States. A member who participates in such an inquiry shall not 
he disqualified from subsequently participating in a decision of the Board in 
the same case. 

“Sec. 6. The Board shall have authority from time to time to make, amend, 
and rescind, in the manner prescribed by the Administrative Procedure Act, 
such rules and regulations as may be necessary to carry out the provisions of 
this Act. 

“RIGHTS OF EMPLOYEES 


“Sec. 7. Employees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities except to the extent that such 
right may be affected [Page 6] by an agreement requiring membership in a 
labor organization as a condition of employment as authorized in section 8 (a) 
(3). 

“UNFAIR LABOR PRACTICES 


“Sec. 8. (a) It shall be an unfair labor practice for an employer— 

“(1) to interfere with. restrain, or coerce employees in the exercise of 
the rights guaranteed in section 7; 

“(2) to dominate or interfere with the formation or administration of 
any labor organization or contribute financial or other support to it: Pro- 
vided, That subject to rules and regulations made and published by the 
Board pursuant to section 6, an employer shall not be prohibited from 
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permitting employees to confer with him during working hours without loss 
of time or pay; 

*(3) by discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage membership 
in any labor organization: Provided, That nothing in this Act, or in any 
other statute of the United States, shall preclude an employer from making 
an agreement with a labor organization (not established, maintained, or as- 
sisted by any action defined in section 8 (a) of this Act as an unfair labor 
practice) to require as a condition of employment membership therein on 
or after the thirtieth day following the beginning of such employment or 
the effective date of such agreement, whichever is the later, (i) if such 
labor organization is the representative of the employees as provided in 
section 9 (a), in the appropriate collective-bargaining unit covered by such 
agreement when made; and (ii) if, following the most recent election held 
as provided in section 9 (e) the Board shall have certified that at least a 
majority of the employees eligible to vote in such election have voted to 
authorize such labor organization to make such an agreement: Provided 
further, That no employer shall justify any discrimination against an em- 
ployee for nonmembership in a labor organization (A) if he has reasonable 
grounds for believing that such membership was not available to the em- 
ployee on the same terms and conditions generally applicable to other mem- 
bers, or (B) if he has reasonable grounds for believing that membership 
was denied or terminated for reasons other than the failure of the employee 
to tender the periodic dues and the initiation fees uniformly required as 
as a condition of acquiring or retaining membership. 

“(4) to discharge or otherwise discriminate against an employee because 
he has filed charges or given testimony under this Act; 

(5) to refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of section 9 (a). 

“(b) It shall be an unfair labor practice for a labor organization or its 
ployee on the same terms and conditions generally applicable to other mem- 

*“(1) to restrain or coerce (A) employees in the exercise of the rights 
guaranteed in section 7: Provided, That this paragraph shall not impair 
the right of a labor organization to prescribe its own rules with respect 
to the acquisition or retention of membership therein; or (B) an employer 
fn the selection of his representatives for the purposes of collective bar- 
gaining or the adjustment of grievances; 

[Page 7] “(2) to cause or attempt to cause an employer to discriminate 
against an employee in violation of subsection (a) (3) or to discriminate 
against an employee with respect to whom membership in such organization 
has been denied or terminated on some ground other than his failure to 
tender the periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership ; 

“(3) to refuse to bargain collectively with an employer, provided it is 
the representative of his employees subject to the provisions of section 
9 (a); 

“(4) to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employ- 
ment to use, manufacture, process, transport, or otherwise handle or work 
on any goods, articles, materials, or commodities or to perform any services, 
where an object thereof is: (A) forcing or requiring any employer or self- 
employed person to join any labor or employer organization or any employer 
or other person to cease using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, processor, or manufacturer, 
or to cease doing business with any other person: (B) forcing or requiring 
any other employer to recognize or bargain with a labor organization as 
the representative of his employees unless such labor organization has been 
certified as the representative of such employees under the provisions of 
section 9; (C) forcing or requiring any employer to recognize or bargain 
with a particular labor organization as the representative of his employees 
if another labor organization has been certified as the representative of 
such employees under the provisions of section 9; (D) foreing or requiring 
any employer to assign particular work to employees in a particular labor 
organization or in a particular trade, craft, or class rather than to employees 
in another labor organization or in another trade, craft, or class, unless 
such employer is failing to conform to an order or certification of the Board 
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determining the bargaining representative for employees performing such 
work: Provided, That nothing contained in this subsection (b) shall be 
construed to make unlawful a refusal by any person to enter upon the 
premises of any employer (other than his own employer), if the employees 
of such employer are engaged in a strike ratified or approved by a repre- 
sentative of such employees whom such employer is required to recognize 
under this Act.” 

“(5) to require of employees covered by an agreement authorized under 
subsection (a) (8) the payment, as a condition precedent to becoming a 
member of such organization, of a fee in an amount which the Board 
finds excessive or discriminatory under all the circumstances. In making 
such a finding, the Board shall consider, among other relevant factors, the 
practices and customs of labor organizations in the particular industry, and 
the wages currently paid to the employees affected; and 

“(6) to cause or attempt to cause an employer to pay or deliver or agree 
to pay or deliver any money or other thing of value, in the nature of an 
exaction, for services which are not performed or not to be performed. 

[Page | “(c) The expression of any views, argument, or opinion, or the 
dissemination thereof, whether in written, printed, graphic, or visual form, 
shall not constitute or be evidence of an unfair labor practice under any of the 
provisions of this Act, if such expression contains no threat of reprisal or force 
or promise of benefit. 

“(d) For the purposes of this section, to bargain collectively is the perform- 
ance of the mutual obligation of the employer and the representative of the 
employees to meet at reasonable times and confer in good faith with respect to 
wages, hours, and other terms and conditions of employment, or the negotiation 
of an agreement, or any question arising thereunder, and the execution of a 
written contract incorporating any agreement reached if requested by either 
party, but such obligation does not compel either party to agree to a proposal 
or require the making of a concession: Provided, That where there is in effect a 
collective-bargaining contract covering employees in an industry affecting com- 
merce, the duty to bargain collectively shall also mean that no party to such 
contract shall terminate or modify such contract, unless the party desiring such 
termination or modification— 

“(1) serves a written notice upon the other party to the contract of the 
proposed termination or modification sixty days prior to the expiration date 
thereof, or in the event such contract contains no expiration date, sixty days 
prior to the time it is proposed to make such termination or modification; 

“(2) offers to meet and confer with the other party for the purpose of ne- 
gotiating a new contract or a contract containing the proposed modifica- 
tion; 

“(3) notifies the Federal Mediation and Conciliation Service within thirty 
days after such notice of the existence of a dispute, and simultaneously 
therewith notifies any State or Territorial agency established to mediate 
and conciliate disputes within the State or Territory where the dispute 
occurred, provided no agreement has been reached by that time; and 

“(4) continues in full force and effect, without resorting to strike or 
lock-out, all the terms and conditions of the existing contract for a period 
of sixty days after such notice is given or until the expiration date of such 
contract, whichever occurs later; 

The duties imposed upon employers, employees, and labor organizations by par- 
agraphs (2), (3), and (4) shall become inapplicable upon an intervering cer- 
tification of the Board, under which the labor organization or individual, which 
is a party to the contract, has been superseded as or ceased to be the representa- 
tive of the employees subject to the provisions of section 9 (a), and the duties 
so imposed shall not be construed as requiring either party to discuss or agree 
to any modification of the terms and conditions contained in a contract for @ 
fixed period, if such modification is to become effective before such terms and 
conditions can be reopened under the provisions of the contract. Any employee 
who engages in a strike within the sixty-day period specified in this subsection 
shall lose his status as an employee of the employer engaged in the particular 
labor dispute, for the purposes of sections 8, 9, and 10 of this Act, as amended, 
but such loss of status for such employee shall terminate if and when he is re- 
employed by such employer. 
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[Page 9] “represeNTATIVES AND ELECTIONS 


“Sec. 9. (a) Representatives designated or selected for the purposes of collec- 
tive bargaining by the majority of the employees in a unit appropriate for such 
purposes, Shall be the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employment: Provided, That any 
individual employee or a group of employees shall have the right at any time to 
present grievances to their employer and to have such grievances adjusted, 
without the intervention of the bargaining representative, as long as the adjust- 
ment is not inconsistent with the terms of a collective-bargaining contract or 
ugreement then in effect: Provided further, That the bargaining representative 
has been given opportunity to be present at such adjustment. 

“(b) The Board shall decide in each case whether, in order to assure to em- 
ployees the fullest freedom in exercising the rights guaranteed by this Act, the 
unit appropriate for the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof: Provided, That the Board 
shall not (1) decide that any unit is appropriate for such purposes if such 
unit includes both professional employees and employees who are not profes- 
sional employees unless a majority of such professional employees vote for in- 
clusion in such unit; or (2) decide that any craft unit is inappropriate for such 
purposes on the ground that a different unit has been established by a prior 

soard determination, unless a majority of the employees in the proposed craft 

unit vote against separate representation or (3) decide that any unit is appro- 
priate for such purposes if it includes, together with other employees, any indi- 
vidual employed as a guard to enforce against employees and other persons 
rules to protect property of the employer or to protect the safety of persons on 
the employer's premises; but no labor organization shall be certified as the 
representative of employees in a bargaining unit of guards if such organization 
admits to membership, or is affiliated directly or indirectly with an organization 
which admits to membership, employees other than guards. 

“(c) (1) Whenever a petition shall have been filed, in accordance with such 
regulations as may be prescribed by the Board— 

“(A) by an employee or group of employees or any individual or labor 
organization acting in their behalf alleging that a substantial number of 
employees (i) wish to be represented for collective bargaining and that 
their employer declines to recognize their representative as the representa- 
tive defined in section 9 (a), or (ii) assert that the individual or labor 
organization, which has been certified or is being currently recognized by 
their employer as the bargaining representative, is no longer a representative 
as defined in section 9 (a); or 

“(B) by an employer, alleging that one or more individuals or labor or- 
ganizations have presented to him a claim to be recognized as the representa- 
tive defined in section 9 (a): 

the Board shall investigate such petition and if it has reasonable cause to be- 
lieve that a question of representation affecting commerce exists shall provide 
for an appropriate hearing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall not make any recom- 
mendations with respect thereto. [Page 10] If the Poard finds upon the record 
of such hearing that such a question of representation exists, it shall direct an 
election by secret ballot and shall certify the results thereof. 

“(2) In determining whether or not a question of representation affecting 
commerce exists, the same regulations and rules of decision shall apply irrespec- 
tive of the identity of the persons filing the petition or the kind of relief sought 
and in no case shall the Board deny a labor organization a place on the ballot 
by reason of an order with respect to such labor organization or its predecessor 
not issued in conformity with section 10 (c). 

“(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a valid election shall have 
been held. Employees on strike who are not entitled to reinstatement shall not 
be eligible to vote. In any election where none of the choices on the ballot re- 
ceives a majority, a run-off shall be conducted, the ballot providing for a selee- 
tion between the two choices receiving the largest and second largest number of 
valid votes cast in the election. 

“(4) Nothing in this section shall be construed to prohibit the waiving of 
hearings by stipulation for the purpose of a consent election in conformity with 
regulations and rules of decision of the Board, 
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“(5) In determining whether a unit is appropriate for the purposes specified 
in subsection (b) the extent to which the employees have organized shall not be 
controlling. 

“(d) Whenever an order of the Board made pursuant to section 10 (c) is 
based in whole or in part upon facts certified following an investigation pursuant 
to subsection (c) of this section and there is a petition for the enforcement or 
review of such order, such certification and the record of such investigation shall 
be included in the transcript of the entire record required to be filed under sec- 
tion 10 (e) or 10 (f), and thereupon the decree of the court enforcing, modifying, 
or setting aside in whole or in part the order of the Board shall be made and 
entered upon the pleadings, testimony, and proceedings set forth in such tran- 
script. 

“(e) (1) Upon the filing with the Board by a labor organization, which is the 
representative of employees as provided in section 9 (a), of a petition alleging 
that 30 per centum or more of the employees within a unit claimed to be appro- 
priate for such purposes desire to authorize such labor organization to make an 
agreement With the employer of such employees requiring membership in such 
labor organization as a condition of employment in such unit, upon an appropriate 
showing thereof the Board shall, if no question of representation exists, take a 
secret ballot of such employees, and shall certify the results thereof to such labor 
organization and to the employer. 

“(2) Upon the filing with the Board, by 30 per centum or more of the employ- 
ees in a bargaining unit covered by an agreement between their employer and a 
labor organization made pursuant to section 8 (a) (3) (ii), of a petition alleging 
they desire that such authority be rescinded, the Board shall take a secret ballot 
of the employees in such unit, and shall certify the results thereof to such labor 
organization and to the employer. 

“(3} No election shall be conducted pursnant to this subsection in any bar- 
vaining unit or any subdivision within which, in the preceding twelve-month pe- 
riod, a valid election shall have been held. 

[lage 11] “(f) No investigation shall be made by the Board of any question 
affecting commerce concerning the representation of employees, raised by a 
labor organization under subsection (c) of this section, no petition under sec- 
tion 9 (e) (1) shall be entertained, and no complaint shall be issued pursuant 
to a charge made by a labor organization under subsection (b) of section 10, un- 
less such labor organization and any national or international labor organization 
of which such labor organization is an affiliate or constituent unit (A) shall 
have prior thereto filed with the Secretary of Labor copies of its constitution 
and bylaws, and a report, in such form as the Secretary may prescribe, show- 
ing— 

“(1) the name of such labor organization and the address of its princi- 
pal place of business ; 

“(2) the names, titles, and compensation and allowances of its three 
principal oflicers and of any of its other officers or agents whose aggregate 
compensation and allowances for the preceding year exceeded $5,000, and 
the amount of the compensation and allowances paid to each such officer 
or agent during such year; 

“(3) the manner in which the officers and agents referred to in clause 
(2) were elected, appointed, or otherwise selected ; 

“(4) the initiation fee or fees which new members are required to pay 
on becoming members of such labor organization ; 

“(5) the regular dues or fees which members are required to pay in 
order to remain members in good standing of such labor organization ; 

“(6) a detailed statement of, or reference to provisions of its constitu- 
tion and bylaws showing the procedure followed with respect to, (a) quali- 
fication for or restrictions on membership, (b) election of officers and stew- 
ards, (c) calling of regular and special meetings, (d) levying of assess- 
ments, (e) imposition of fines, (f) authorization for bargaining demands, 
(gz) ratification of contract terms, (h) authorization for strikes, (i) author- 
ization for disbursement of union funds, (j) audit of union financial trans- 
actions, (kK) participation in insurance or other benefit plans and (1) 
expulsion of members and the grounds therefor ; 
and (B) can show that prior thereto it has 

“(1) filed with the Secretary of Labor, in such form as the Secretary 
may prescribe, a report showing all of (a) its receipts of any kind and the 
sources of such receipts, (b) its total assets and liabilities as of the end 
of its last fiscal year, (c) the disbursements made by it during such fiscal 
year, including the purposes for which made; and 
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“(2) furnished to all of the members of such labor organization copies 
of the financial report required by paragraph (1) hereof to be filed with the 
Secretary of Labor. 

“(g) It shall be the obligation of all labor organizations to file annually 
with the Secretary of Labor, in such form as the Secretary of Labor may pre- 
scribe, reports bringing up to date the information required to be supplied in the 
initial filing by subsection (f) (A) of this section, and to file with the Secretary 
of Labor and furnish to its members annually financial reports in the form and 
manner prescribed in subsection (f) (B). No labor organization shall be eligi- 
ble for certification under this section as the representative of any employees, 
no petition under section 9 (e) (1) shall be entertained, and no complaint shall 
issue under section 10 with respect to a charge filed by a [Page 12] a labor 
organization unless it can show it and any national or international labor 
organization of which it is an affiliate or constituent unit has complied with its 
obligation under this subsection. 

“(h) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor or- 
ganization under subsection (c) of this section, no petition under section 9 (e) 
(1) shall be entertained, and no complaint shall be issued pursuant to a charge 
made by a labor organization under subsection (b) of section 10, unless there 
is on file with the Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by each officer of such labor organization 
and the officers of any national or international labor organization of which it 
is an affiliate or constituent unit that he is not a member of the Communist 

arty or affiliated with such party, and that he does not believe in, and is not 

a member of or supports any organization that believes in or teaches, the over- 
throw of the United States Government by force or by any illegal or uncon- 
stitutional methods. The provisions of section 35 A of the Criminal Code shall 
be applicable in respect to such affidavits. 


“PREVENTING OF UNFAIR LABOR PRACTICES 


“Sec. 10. (a) The Board is empowered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor practice (listed in section 8) 
affecting commerce. This power shall not be affected by any other means of 
adjustment or prevention that has been or may be established by agreement, 
law, or otherwise: Provided, That the Board is empowered by agreement with 
any agency of any State or Territory to cede to such agency jurisdiction over 
any cases in any industry (other than mining, manufacturing, communications, 
and transportation except where predominantly local in character) even though 
such cases may involve labor disputes affecting commerce, unless the provision 
of the State or Territorial statute applicable to the determination of such cases 
by such agency is inconsistent with the corresponding provision of this Act 
or has received a construction inconsistent therewith. 

“(b) Whenever it is charged that any person has engaged in or is engaging 
in any such unfair labor practice, the Board, or any agent or agency designated 
by the Board for such purposes, shall have power to issue and cause to be served 
upon such person a complaint stating the charges in that respect, and con- 
taining a notice of hearing before the Board or a member thereof, or before a 
designated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint: ‘Provided, That no complaint shall issue 
based upon any unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board and the service of a copy thereof 
upon the person against whom such charge is made, unless the person aggrieved 
thereby was prevented from filing such charge by reason of service in the 
armed forces, in which event the six-month period shall be computed from the 
day of his discharge. Any such complaint may be amended by the member, 
agent, or agency conducting the hearing or the Board in its discretion at any 
time prior to the issuance of an order based thereon. The person so complained 
of shall have the right to file an answer to the original or amended complaint 
and to appear {Page 13} in person or otherwise and give testimony at the place 
and time fixed in the complaint. In the discretion Of the member, agent, or 
agency conducting the hearing or the Board, any other person may be allowed 
to intervene in the said proceeding and to present testimony. Any such proceed- 
ing shall, so far as practicable, be conducted in accordance with the rules of 
evidence applicable in the district courts of the United States under the rules 
of civil procedure for the district courts of the United States, adopted by the 
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Supreme Court of the United States pursuant to the Act of June 19, 1934 (U.S. C., 
title 28, sees. 723—-B, 723-C). 

“(c) The testimony taken by such member, agent, or agency or the Board 
shall be reduced to writing and filed with the Board. Thereafter, it its dis- 
cretion, the Board upon notice may take further testimony or hear argument. 
If upon the preponderance of the testimony taken the Board shall be of the 
opinion that any person named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall state in its findings of 
fact and shall issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, and to take such 
affirmative action including reinstatement of employees with or without back 
pay, as will effectuate the policies of this Act: Provided, That where an order 
directs reinstatement of an employee, back pay may be required of the employer 
or labor organization, as the case may be, responsible for the discrimination 
suffered by him: And provided further, That in determining whether a com- 
plaint shall issue alleging a violation of section 8 (a) (1) or section 8 (a) (2), 
and in deciding such cases, the same regulations and rules of decision shall apply 
irrespective of whether or not the labor organization affected is affiliated with 
a labor organization national or international in scope. Such order may further 
require such person to make reports from time to time showing the extent to 
which it has complied with the order. If upon the preponderance of the testi- 
mony taken the Board shall not be of the opinion that the person named in the 
complaint has engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order dismissing the 
said complaint. No order of the Board shall require the reinstatement of any 
individual as an employee who has been suspended or discharged, or the pay 
ment to him of any back pay, if such individual was suspended or discharged 
for cause. In case the evidence is presented before a member of the Board, or 
before an examiner or examiners thereof, such member, or such examiner or 
examiners, as the case may be, shall issue and cause to be served on the parties 
to the proceeding a proposed report, together with a recommended order, which 
shall be filed with the Board, and if no exceptions are filed within twenty days 
after service thereof upon such parties, or within such further period as the 
Board may authorize, such recommended order shall become the order of the 
Board and become effective as therein prescribed. 

“(d) Until a transcript of the record in a case shall have been filed in a court, 
as hereinafter provided, the Board may at any time, upon reasonable notice and 
in such manner as it shall deem proper, modify or set aside, in whole or in part, 
anv finding or order made or issued by it. 

[Page 14] “(e) The Board shall have power to petition any circuit court of 
appeals of the United States (including the United States Court of Appeals for 
the District of Columbia), or if all the cireuit courts of appeals to which applica- 
tion may be made are in vacation, any district court of the United States (in- 
cluding the District Court of the United States for the District of Columbia), 
within any circuit or district, respectively, wherein the unfair labor practice 
in question occurred or wherein such person resides or transacts business, for 
the enforcement of such order and for appropriate temporary relief or restrain- 
ing order, and shall certify and file in the court a transcript of the entire record 
in the proceedings, including the pleadings and testimony upon which such 
order was entered and the findings and order of the Board. Upon such filing, 
the court shall cause notice thereof to be served upon such person, and thereupon 
shalt have jurisdiction of the proceeding and of the question determined therein, 
and shall have power to grant such temporary relief or restraining order as it 
deems just and proper, and to make and enter upon the pleadings, testimony, and 
proceedings set forth in such transcript a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its member, 
agent, or agency, shall be considered by the court, uniess the failure or neglect 
to urge such objection shall be excused because of extraordinary circumstances. 
The findings of the Board with respect to questions of fact if supported by sub 
stantial evidence on the record considered as a whole shall be conclusive. If 
either party shall apply to the court for leave to adduce additional evidence and 
shall show to the satisfaction of the court that such additional evidence is mate- 
rial and that there were reasonable grounds for the failure to adduce such evi- 
dence in the hearing before the Board, its member, agent, or agency, the court may 
order such additional evidence to be taken before the Board, its members, agent, 
or agency, and to be made a part of the transcript. The Board may modify its 
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findings as to the facts, or make new findings, by reason of additional evidence so 
taken and filed, and it shall file such modified or new findings, which findings 
with respect to questions of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive, and shall file its recommenda- 
tions, if any, for the modification or setting aside of its original order. The 
jurisdiction of the court shall be exclusive and its judgment and decree shall be 
final, except that the same shall be subject to review by the appropriate circuit 
court of appeals if application was made to the district court as hereinabove 
provided, and by the Supreme Court of the United States upon writ of certiorari 
or certification as provided in sections 289 and 240 of the Judicial Code, as 
amended (U.S. C., title 28, sees. 346 and 847). 

“(f) Any person aggrieved by a final order of the Board granting or denying 
in whole or in part the relief sought may obtain a review of such order in any 
cireuit court of appeals of the United States in the circuit wherein the unfair labor 
practice in question was alleged to have been engaged in or wherein such person 
resides or transacts business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a written petition praying that the 
order of the Board be modiefid or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved [Page 15] party 
shall file in the court a transcript of the entire record in the proceeding, certified 
by the Board, including the pleading and testimony upon which the order 
complained of was entered, and the findings and order of the Board, Upon such 
filing, the court shall proceed in the same manner as in the case of an application 
by the Board under subsection (e), and shall have the same exclusive jurisdic- 
tion to grant to the Board such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter a decree enforcing, modify- 
ing, and enforcing as so modified, or setting aside in whole or in part the order 
of the Board; the findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered as a whole shall 
in like manner be conclusive. 

“(g) The commencement of proceedings under subsection (e) or (f) of this 
section shall not, unless specifically ordered by the court, operate as a stay of 
the Board’s order. 

“(h) When granting appropriate temporary relief or a restraining order, 
or making and entering a decree enforcing, modifying, and enforcing as so mod- 
ified, or setting aside in whole or in part an order on the Board, as provided in 
this section, the jurisdiction of courts sitting in equity shall not be limited by 
the Act entitled ‘An Act to amend the Judicial Code and to define and limit the 
jurisdiction of courts sitting in equity, and for other purposes’, approved March 
23, 1932 (U.S. C., Supp. VII, title 29, sees. 101-115). 

“(i) Petitions filed under this Act shall be heard expeditiously, and if pos- 
sible within ten days after they have been docketed. 

“(j) The Board’shall have power, upon issuance of a complaint as provided 
in subsection (b) charging that any person has engaged in or is engaging in an 
unfair labor practice, to petition any district court of the United States (includ- 
ing the District Court of the United States for the District of Columbia), within 
any district wherein the unfair labor practice in question is alleged to have 
occurred or wherein such person resides or transacts business, for appropriate 
temporary relief or restraining order. Upon the filing of any such petition the 
court shall cause notice thereof to be served upon such person, and thereupon 
shall have jurisdiction to grant to the Board such temporary relief or restrain- 
ing order as it deems just and proper. 

“(k) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (D) of section 8 (b), the Board 
is empowered and directed to hear and determine the dispute out of which such 
unfair labor practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit to the Board satis- 
factory evidence that they have adjusted, or agreed upon methods for the vol- 
untary adjustment of, the dispute. Upon compliance by the parties to the dis- 
pute with the decision of the Board or upon such voluntary adjustment of the 
dispute, sneh charge shall be dismissed. . 

“(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 
8S (b), the preliminary investigation of such charge shall be made forthwith 
and given priority over all other cases except cases of like character in the office 
where it is filed or to which it is referred. If, after such investigation, the 
officer or regional attorney to whom the matter may be referred has reasonable 
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eause to believe [Page 16] such charge is true and that a complaint should 
issue, he shall, on behalf of the Board, petition any district court of the United 
States (including the District Court of the United States for the District of 
Columbia) within any district where the unfair labor practice in question has oe- 
curred, is alleged to have occurred, or wherein such person resides or transacts 
business, for appropriate injunctive relief pending the final adjudication of the 
Board with respect to such matter. Upon the filing of any such petition the 
district court shall have jurisdiction to grant such injunctive relief or temporary 
restraining order as it deems just and praper, notwithstanding any other pro- 
vision of law: Provided further, That no temporary restraining order shall be 
issued without notice unless a petition alleges that substantial and irreparable 
injury to the charging party will be unavoidable and such temporary restrain- 
ing order shall be effective for no longer than five days and will become void 
at the expiration of such period. Upon filing of any such petition the courts 
shall cause notice thereof to be served upon any person involved in the charge 
and such person, including the charging party, shall be given an opportunity to 
appear by counsel and present any relevant testimony: Provided further, That 
for the purposes of this subsection district Courts shall be deemed to have juris- 
diction of a labor organization (1) in the district in which such organization 
maintains its principal oflice, or (2) in any district in which its duly authorized 
officers or agents are engaged in promoting or protecting the interests of em- 
ployee Members. The service of legal process upon such officer or agent shall con- 
stitute service upon the labor organization and make such organization a party to 
the suit. In situations where such relief is appropriate the procedure speciiled 
herein shall apply to charges with respect to section 8 (b) (4) (D). 


“INVESTIGATORY POWERS 


“Sec. 11. For the purpose of all hearings and investigations, which, in the 
opinion of the Board, are necessary and proper for the exercise of the powers 
vested in it by section 9 and section 10— 

“(1) The Board, or its duly authorized agents or agencies, shall at all reason- 
able times have access to, for the purpose of examination, and the right to copy 
any evidence of any person being investigated or proceeded against that relates 
to any matter under investigation or in question. The Board, or any member 
thereof, shall upon application of any party to such proceedings, forthwith issue 
to such party subpenas requiring the attendance and testimony of witnesses or 
the production of any evidence in such proceeding or investigation requested in 
such application. Within five days after the service of a subperna on any person 
requiring the production of any evidence in his possession or under his control, 
such person may petition the Board to revoke, and the Board shall revoke, such 
subpena if in its opinion the evidence whose production is required does not relate 
to any matter under investigation, or any matter in question in such proceedings, 
or if in its opinion such subpena does not describe with sufficient particularity 
the evidence whose production is required. Any member of the Board, or any 
agent or agency designated by the Board for such purposes, may administer 
oaths and affirmations, examine witnesses, and receive evidence. Such attend- 
ance of witnesses and the production of such evidence may be required from any 
place in the United States or any [Page 17] Territory or possession thereof, at 
any designated place of hearing. 

“(2) In case of contumacy or refusal to obey a subpena issued to any person, 
any district court of the United States or the United States courts of any Terri- 
tory or possession, or the District Court of the United States for the District of 
Columbia, within the jurisdiction of which the inquiry is carried on or within 
the jurisdiction of which said person guilty of contumacy or refusal to obey is 
found or resides or transacts business, upon application by the Board shall have 
jurisdiction to issue to such person an order requiring such person to appeal 
before the Board, its member, agent, or agency, there to produce evidence if 
ordered, or there to give testimony touching the matter under investigation or in 
question ; and any failure to obey such order of the court may be punished hy 
said court as a contempt thereof. 

(3) No person shall he excused from attending and testifving or from pro- 
ducing books, records, correspondence, documents, or other evidence in obedience 
to the subpena of the Board, on the ground that the testimony or evidence re- 
quired of him may tend to incriminate him or subject him to a penalty or for- 
feiture; but no individual shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or thing concerning 
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which he is compelled, after having claimed his privilege against self-incrimina- 
tion, to testify or produce evidence, except that such individual so testifying 
shall not be exempt from prosecution and punishment for perjury committed in 
so testifying. 

“(4) Complaints, orders, and other process and papers of the Board, its mem- 
ber, agent, or agency, may be served either personally or by registered mail or 
by telegraph or by leaving a copy thereof at the principal office or place of 
business of the person required to be served. The verified return by the individaul 
so serving the same setting forth the manner of such service shall be proof of 
the same, and the return post office receipt or telegraph receipt therefor when 
when registered and mailed or telegraphed as aforesaid shall be proof of service 
of the same. Witnesses summoned before the Board, its member, agent, or 
agency, shall be paid the same fees and mileage that are paid witnesses in the 
courts of the United States, and witnesses whose depositions are taken and the 
persons taking the same shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. 

“(5) All process of any court to which application may be made under this 
Act may be served in the judicial district wherein the defendant or other person 
required to be served resides or may be found. 

“(6) The several departments and agencies of the Government, when directed 
by the President, shall furnish the Board, upon its request, all records, papers, 
and information in their possession relating to any matter before the Board. 

“Src. 12. Any person who shall willfully resist, prevent, impede, or interfere 
with any member of the Board or any of its agents or agencies in the performance 
of duties pursuant to this Act shall be punished by a fine of not more than 
$5,000 or by imprisonment for not more than one year, or both. 


“LIMITATIONS 


“Sec. 13. Nothing in this Act, except as specifically provided for herein, shall 
be construed so as either to interfere with or impede or [Page 18] diminish in 
any way the right to strike, or to affect the limitations or qualifications on that 
right. 

“Sec. 14. (a) Nothing herein shall prohibit any individual employed as a 
supervisor from becoming or remaining a member of a labor organization, but 
no employer subject to this Act shall be compelled to deem individuals defined 
herein as supervisors as employees for the purpose of any law, ether national 
or local, relating to collective bargaining. 

“(b) Nothing in this Act shall be construed as authorizing the execution or 
application of agreements requiring membership in a labor organization as a 
condition of employment in any State or Territory in which such execution or 
application is prohibited by State or Territorial law. 

“Sec. 15. Wherever the application of the provisions of section 272 of chapter 
10 of the Act entitled ‘An Act to establish a uniform system of bankruptey 
throughout the United States’, approved July 1, 1898, and Acts amendatory 
thereof and supplementary thereto (U. 8S. C., title 11, sec. 672), conflicts with 
the application of the provisions of this Act, this Act shall prevail: Provided, 
That in any situation where the provisions of this Act cannot be validly enforced, 
the provisions of such other Acts shall remain in full foree and effect. 

“Sec. 16. If any provision of this Act, or the application of such provision 
to any person or circumstances, shall. be held invalid, the remainder of this 
Act, or the application of such provision to persons or circumstances other than 
those as to which it is held invalid, shall not be affected thereby. 

“Sec. 17. This Act may be cited as the ‘National Labor Relations Act’.” 


EFFECTIVE DATE OF CERTAIN CHANGES 


Sec. 102. No provision of this title shall be deemed to make an unfair labor 
practice any act which was performed prior to the date of the enactment of this 
Act which did not constitute an unfair labor practice prior thereto, and the 
provisions of section 8 (a) (38) and section 8 (b) (2) of the National Labor 
Relations Act as amended by this title shall not make an unfair labor practice 
the performance of any obligation under a collective-bargaining agreement 
entered into prior to the date of the enactment of this Act, or (in the case of an 
agreement for a period of not more than one year) entered into on or after 
such date of enactment, but prior to the effective date of this title, if the 
performance of such obligation would not have constituted an unfair labor 
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practice under section 8 (3) of the National Labor Relations Act prior to the 
effective date of this title, unless such agreement was renewed or extended 
subsequent thereto. 

Sec. 103. No provisions of this title shall affect any certification of representa- 
tives or any determination as to the appropriate collective-bargaining unit, which 
was made under section 9 of the National Labor Relations Act prior to the 
effective date of this title until one year after the date of such certification or if, 
in respect of any such certification, a collective-bargaining contract was entered 
into prior to the effective date of this title, until the end of the contract period 
or until one year after such date, whichever first occurs. 

Sec. 104. The amendments made by this title shall take effeet sixty days after 
the date of the enactment of this Act, except that the [Page 19] authority of the 
President to appoint certain officers conferred upon him by section 3 of the 
National Labor Relations Act as amended by this title may be exercised forthi- 
with. 


TITLE II—CONCILIATION OF LABOR DISPUTES IN INDUSTRIE 
AFFECTING COMMERCE; NATIONAL EMERGENCIES 


Sec. 201. That it is the policy of the United States that 

(a) sound and stable industrial peace and the advancement of the general 
welfare, health, and safety of the Nation and of the best interests of em- 
ployers and employees can most satisfactorily be secured by the settlement 
of issues between employers and employees through the processes of con- 
ference and collective bargaining between employers and the representatives 
of their employees ; 

(b) the settlement of issues between employers and employees through 
collective bargaining may be advanced by making available full and adequate 
governmental facilities for conciliation, mediation, and voluntary arbitration 
to aid and encourage employers and the representatives of their employees to 
reach and maintain agreements concerning rates of pay, hours, and working 
conditions, and to make all reasonable efforts to settle their differences by 
mutual agreement reached through conferences and collective bargaining 
or by such methods as may be provided for in any applicable agreement for 
the settlement of disputes ; and 

(c) certain controversies which arise between parties to collective-bargain- 
ing agreements may be avoided or minimized by making available full and 
adequate governmental facilities for furnishing assistance to employers and 
the representatives of their employees in formulating for inclusion within 
such agreeinents provision for adequate notice of any proposed changes in the 
terms of such agreements, for the final adjustment of grievances or questions 
regarding the application or interpretation of such agreements, and other 
provisions designed to prevent the subsequent arising of such controversies. 

Sec. 202. (a) There is hereby created an independent agency to be known 
as the Federal Mediation and Conciliation Service (herein referred to as the 
“Service,” except that for sixty days after the date of the enactment of this Act 
such term shall refer to the Conciliation Service of the Department of Labor). 
The Service shall be under the direction of a Federal Mediation and Conciliation 
Director (hereinafter referred to as the “Director”), who shall be appointed by 
the President by and with the advice and consent of the Senate. The Director 
shall receive compensation at the rate of $12,000 per annum. The Director 
shall not engage in any other business, vocation, or employment. 

(b) The Director is authorized, subject to the civil-service laws, to appoint 
such clerical and other personnel as may be necessary for the execution of the 
functions of the Service, and shall fix their compensation in accordance with 
the Classification Act of 1923, as amended, and ay, without regard to the 
provisions of the civil-service laws and the Classification Act of 1923, as amended, 
appoint and fix the compensation of such conciliators and mediators as may be 
necessary to carry [Page 20] out the functions of the Service. The Director 
iS authorized to make such expenditures for supplies, facilities, and services as 
he deems necessary. Such expenditures shall be allowed and paid upon pres- 
entation of itemized vouchers therefor approved by the Director or by any 
employee designated by him for that purpose. 

(c) The principal office of the Service shall be in the District of Columbia, 
but the Director may establish regional offices convenient to localities in which 
labor controversies are likely to arise. The Director may by order, subject to 
revocation at any time, delegate any authority and discretion conferred upon 
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him by this Act to any regional director, or other officer or employee of the 
Service. The Director may establish suitable procedures for cooperation with 
State and local mediation agencies. The Director shall make an annual report 
in writing to Congress at the end of the fiscal year. 

(d) All mediation and conciliation functions of the Secretary of Labor or the 
United States Conciliation Service under section 8 of the Act entitled “An Act 
to create a Department of Labor’, approved March 4, 1913 (U. 8. C., title 29, 
sec. 51), and all functions of the United States Conciliation Service under any 
other law are hereby transferred to the Federal Mediation and Conciliation 
Service, together with the personnel and records of the United States Concilia- 
tion Service. Such transfer shall take effect upon the sixtieth day after the 
date of enactment of this Act. Such transfer shall not affect any proceedings 
pending before the United States Conciliation Service or any certification, order, 
rule, or regulation theretofore made by it or by the Secretary of Labor. The 
Director and the Service shall not be subject in any way to the jurisdiction or 
authority of the Secretary of Labor or any official or division of the Depart- 
ment of Labor, 

FUNCTIONS OF THE SERVICE 


Sec. 205. (a) It shall be the duty of the Service, in order to prevent or 
minimize interruptions of the free flow of commerce growing out of labor dis- 
putes, to assist parties to labor disputes in industries affecting commerce to 
settle such disputes through conciliation and mediation. 

(b) The Service may proffer its services in any labor dispute in any industry 
affecting commerce, either upon its own motion or upon the request of one 
or more of the parties to the dispute, whenever in its judgment such dispute 
threatens to cause a substantial interruption of commerce. The Director and 
the Service are directed to avoid attempting to mediate disputes which would 
have only a minor effect on interstate commerce if State or other conciliation 
services are available to the parties. Whenever the Service does proffer its 
services in any dispute, it shall be the duty of the Service promptly to put itself 
in communication with the parties and to use its best efforts, by mediation and 
conciliation, to bring them to agreement. 

(ce) If the Director is not able to bring the parties to agreement by conciliation 
within a reasonable time, he shall seek to induce the parties voluntarily to 
seek other means of settling the dispute without resort to strike, lock-out, or other 
coercion, including submission to the employees in the bargaining unit of the 
employer's last offer of settlement for approval or rejection in a secret ballot. 
The failure or refusy! of either party to agree to any procedure suggested by 
the Director [Page 21] shall not be deemed a violation of any duty or obligation 
imposed by this Act. 

(qd) Final adjustment by a method agreed upon by the parties is hereby de- 
clared to be the desirable method for settlement of grievance disputes arising 
over the application or interpretation of an existing collective-bargaining agree- 
ment. The Service is directed to make its conciliation and mediation services 
available in the settlement of such grievance disputes only as a last resort and 
in exceptional cases, 

Sec. 204. (a) In order to prevent or minimize interruptions of the free flow 
of commerce growing out of labor disputes, employers and employees and their 
representatives, in any industry affecting commerce, shall- 

(1) exert every reasonable effort to make and maintain agreements con- 
cerning rates of pay, hours, and working conditions, including provision 
for adequate notice of any proposed change in the terms of such agreements ; 

(2) whenever a dispute arises over the terms or application of a collective- 
bargaining agreement and a conference is requested by a party or pro- 
spective party thereto, arrange promptly for such a conference to be held 
and endeavor in such conference to settle such dispute expeditiously ; and 

(3) in case such dispute is not settled by conference, participate fully 
and promptly in such meetings as may be underaken by the Service under 
this Act for the purpose of aiding in a settlement of the dispute. 

Sec. 205. (a) There is hereby created a National Labor-Management Panel 
which shall be composed of twelve members appointed by the President, six of 
whom shall be selected irom among persons outstanding in the field of manage- 
ment and six of whom shall be selected from among persons outstanding in the 
field of labor. Each member shall hold office for a term of three years, except 
that any member appointed to fill a vacancy occurring prior to the expiration of 
the term for which his predecessor was appointed shall be appointed for the 
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remainder of such term, and the terms of office of the members first taking 
office shall expire, as designated by the President at the time oi appointment, y 
four at the end of the first year, four at the end of the second year, and four at 
the end of the third year after the date of appointment. Members of the panel, 
when serving on business of the panel, shall be paid compensation at the rate 
of $25 per day, and shall also be entitled to receive an allowance ior actual 
and necessary travel and subsistence expenses while so serving away from their 7 
places of residence. 
(b) It shall be the duty of the panel, at the request of the Direetor, to advise 
in the avoidance of industrial controversies and the manner in which mediation 
and voluntary adjustment shall be administered, particularly with reference 
to controversies affecting the general welfare of the country. 


NATIONAL EMERGENCIES 


Sec. 206. Whenever in the opinion of the President of the United States, a Bah 
threatened or actual strike or lock-out affecting an entire industry or a sul . 
stantial part thereof engaged in trade, Commerce, transportation, transmission, 
or communication among the several States or with foreign nations, or engaged 
in the production of goods [Page 22] for commerce, will, if permitted to occur 
or to continue, imperil the national health or safety, he may appoint a hoard 
of inquiry to inquire into the issues involved in the dispute and to make a written 0 
report to him within such time as he shall prescribe. Such report shall include a ; 3 
statement of the facts with respect to the dispute, including each party's state : 
ment of its position but shall not contain any recommendations. The President 
shall file a copy of such report with the Service and shall make its contents 
available to the public. 

Sec, 207. (a) A board of inquiry shall be composed of a chairman and such 
other members as the President shall determine, and shall have power to sit 
and act in any place within the United States and to conduct such hearings either 
in public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute 

(b) Members of a board of inquiry shall receive compensation at the rate of 
$50 for each day actually spent by them in the work of the board. together with 
hecessary travel and subsistence expenses 

(¢) For the purpose of any hearing or inquiry conducted by any board ap 
pointed under this title, the provisions of sections 9 and 10 (relating to the 
attendance of witnesses and the production of books, papers, and documents) of 
the Federal Trade Commission Act of September 16, 1914, as amended (U.S.C 
19, title 15, secs. 49 and 50, as amended). are hereby made applicable to the 
powers and duties of such board. 

Sec. 208. (a) Upon receiving a report from a board of inquiry the President 
may direct the Attorney General to petition any district court of the United 
States having jurisdiction of the parties to enjoin such strike or lock-out or the 
continuing thereof, and if the court finds that such threatened or actual strike 
or lock-out— 

(i) affects an entire industry or a substantial part thereof engaged in 
trade, commerce, transportation, transmission, or communication among 
the several States or with foreign nations, or eneaged in the production of 
goods for commerce; and 

(ii) if permitted to occur or to continue, will imperil the national health 
or safety, it shall have jurisdiction to enjoin any such strike or lock out ot, 
or the continuing thereof, and to make such other orders as may be appro- 
priate. 

(b) In any case, the provisions of the Act of March 22 1932, entitled “An Act 
to amend the Judicial Code and to define and limit the jurisdiction of courts sit 
ting in equity, and for other purposes,” shall not be applicable. 

(ce) The order or orders of the court shall be subject to review by the appropri 
ate circuit court of appeals and by the Supreme Court upon writ of certiorari or 
ceritfication as provided in sections 229 and 240 of the Judicial Code, as amended 
(U.S. C., title 29 sees. 346 and 347). 

Sec. 209. (a) Whenever a district court has issued an order under section 
208 enjoining acts or practices which imperil or threaten to imperil the national 
health or safety, it shall be the duty of the parties to the lahor dispute giving 
rise to such order to make every effort to adjust and settle their differences, with pi 
the assistance of the Service created by this Act. Neither party shall be under whee 
any duty to accept, in whole or in part, any proposal of settlement made by the : 
Service. 
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(b) Upon the issuance of such order, the President shall reconvene [Page 23] 
the board of inquiry which has previously reported with respect to the dispute. 
At the end of a sixty-day period (unless the dispute has been settled by that 
time), the board of inquiry shall report to the President the current position 
of the parties and the efforts which have been made for settlement, and shall 
include a statement by each party of its position and a statement of the em- 
ployer’s last offer of settlement. The President shall make such report available 
to the public. The National Labor Relations Board, within the succeeding fifteen 
days, shall take a secret ballot of the employees of each employer involved in 
the dispute on the question of whether they wish to accept the final offer of 
settlement made by their employer as stated by him and shall certify the results 
thereof to the Attorney General within five days thereafter. 

Sec, 210. Upon the certification of the results of such ballot or upon a settle- 
ment being reached, whichever happens sooner, the Attorney General shall move 
the court to discharge the injunction, which motion shall then be granted and 
the injunction discharged. When such motion is granted, the President shall 
submit to the Congress a full and comprehensive report of the proceedings, 
including the findings of the board of inquiry and the ballot taken by the National 
Labor Relations Board, together with such recommendations as he may see fit 
to make for consideration and appropriate action. 


COMPILATION OF COLLECTIVE BARGAINING AGREEMENTS, ETC. 


Sec. 211. (a) For the guidance and information of interested representatives 
of employers, employees, and the general public, the Bureau of Labor Statistics 
of the Department of Labor shall maintain a file of copies of all available col- 
lective bargaining agreements and other available agreements and actions there- 
under settling or adjusting labor disputes. Such file shall be open to inspection 
under appropriate conditions prescribed by the Secretary of Labor, except that 
no specific information submitted in confidence shall be disclosed. 

(b) The Bureau of Labor Statistics in the Department of Labor is authorized 
to furnish upon request of the Service, or employers, employees, or their repre- 
sentatives, all available data and factual information which may aid in the settle- 
ment of any labor dispute, except that no specific information submitted in con- 
fidence shall be disclosed. 


EXEMPTION OF RAILWAY LABOR ACT 


Sec, 212. The provisions of this title shall not be applicable with respect to 
any matter which is subject to the provisions of the Railway Labor Act, as 
amended from time to time. 

TITLE III 


SUITS BY AND AGAINST LABOR ORGANIZATIONS 


Sec. 801. (a) Suits for violation of contracts between an employer and a 
labor organization representing employees in an industry affecting commerce 
as defined in this Act, or between any such labor organizations, may be brought 
in any district court of the United States having jurisdiction of the parties, 
Without respect to the amount in controversy or without regard to the citizen- 
ship of the parties. 

[Pace 24] (b) Any labor organization which represents employees in an in- 
dustry affecting commerce as defined in this Act and any employer whose activi- 
ties affect commerce as defined in this Act shall be bound by the acts of its 
agents. Any such labor organization may sue or be sued as an entity and in 
behalf of the employees whom it represents in the courts of the United States. 
Any money judgment against a labor organization in a district court of the 
United States shall be enforceable only against the organization as an entity 
and against its assets, and shall not be enforceable against any individual mem- 
ber or his assets. 

(c) For the purposes of actions and proceedings by or against labor organiza- 
tions in the district courts of the United States, district courts shall be deemed 
to have jurisdiction of a labor organization (1) in the district in which such 
organization maintains its principal office, or (2) in any district in which its 
duly authorized officers or agents are engaged in representing or acting for 
employee members. 

(d) The service of summons, subpena, or other legal process of any court of 
the United States upon an officer or agent of a labor organization, in his capacity 
as such, shall constitute service upon the labor organization. 
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(e) For the purposes of this section, in determining whether any person is 
acting as an “agent” of another person so as to make such other person respon 
sible for his acts, the question of whether the specific acts performed were 
actually authorized or subsequently ratified shall not be controlling. 


RESTRICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 


Sec. 302. (a) It shall be unlawful for any employer to pay or deliver, or to 
agree to pay or deliver, any money or other thing of value to any representative 
of any of his employees who are employed in an industry affecting commerce. 

(b) It shall be unlawful for any representative of any employees who are 
employed in an industry affecting commerce to receive or accept, or to agree 
to receive or accept, from the employer of such employees any money or other 
thing of value. 

(c) The provisions of this section shall not be applicable (1) with respect to 
any money or other thing of value payable by an employer to any representative 
who is an employee or former employee of such employer, as compensation for, 
or by reason of, his services as an employee of such employer; (2) with respect 
to the payment or delivery of any money or other thing of value in satisfaction 
of a judgment of any court or a decision or award of an arbitrator or impartial 
chairman or in compromise, adjustment, settlement or release of any claim, com- 
plaint, grievance, or dispute in the absence of fraud or duress: (3) with respect 
to the sale or purchase of an article or commodity at the prevailing market 
price in the regular course of business; (4) with respect to money deducted 
from the wages of employees in payment of membership dues in a Jabor organ 
zation: Provided, That the employer has received from each employee, on whose 
account such deductions are made, a written assigument which shall not be ir 
revocable for a period of more than one vear, or beyond the termination date of 
the applicable collective agreement, whichever occurs sooner; or (5) with respect 
to money or other thing or value paid to a trust [Page 25] fund established by 
such representative, for the sole and exclusive benefit of the employees of such 
eluployer, and their families and dependents (or of such employees, families, and 
dependents jointly with the employees of other employers making similar pay 
ments, and their families and dependents) : Provided, That (A) such payments 
are held in trust for the purpose of paying, either from principal or income or 
both, for the benefit of employees, their families and dependents, for medical or 
hospital care, pensions on retirement or death of employees, compensation for 
injuries or illness resulting from occupational activity or insurance to provide any 
of the foregoing, or unemployment benefits or life insurance, disability and sick- 
ness insurance, or accident insurance; (B) the detailed basis on which such pay- 
ments are to be made is specified in a written agreement with the employer, and 
employees and employers are equally represented in the administration of such 
fund, together with such neutral persons as the representatives of the employers 
and the representatives of the employees may agree upon and in the event the 
employer and employee groups deadlock on the administration of such fund and 
there are no neutral persons empowered to break such deadlock, such agreement 
provides that the two groups shall agree on an impartial umpire to decide such 
dispute, or in event of their failure to agree within a reasonable length of time, 
an impartial umpire to decide such dispute shall, on petition of either group, 
be appointed by the district court of the United States for the district where the 
trust fund has its principal office, and shall also contain provisions for an annual 
audit of the trust fund, a statement of the results of which shall be available 
for inspection by interested persons at the principal office of the trust fund and 
at such other places as may be designated in such written agreement; and (C) 
such payments as are intended to be used for the purpose of providing pensions 
or annuities for employees are made to a separate trust which provides that the 
funds held therein cannot be used for any purpose other than paying such pen- 
sions or annuities. 

(d) Any person who willfully violates any of the provisions of this section 
shall, upon conviction thereof, be guilty of a misdemeanor and be subject to a fine 
of not more than $10,000 or to imprisonment for not more than one year, or both. 

(e) The district courts of the United States and the United States courts of 
the Territories and possessions shall have jurisdiction, for cause shown, and 
subject to the provisions of section 17 (relating to notice to opposite party) of 
the Act entitled “An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes”, approved October 15, 1914, as amended 
(U.S. C., title 28, sec. 381), to restrain violations of this section, without regard 
to the provisions of sections 6 and 20 of such Act of October 15, 1914, as amended 
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(U.S. C., title 15, see. 17, and title 29, sec. 52), and the provisions of the Act 
entitled “An Act to amend the Judicial Code and to define and limit the juris- 
diction of courts sitting in equity, and for other purposes”, approved March 23, 
1932 (U.S. C., title 29, sees. 101-115). 

(f) This section shall not apply to any contract in force on the date of enact- 
ment of this Act, until the expiration of such contract, or until July 1, 1948, 
whichever first occurs, 

CPage 26] (g) Compliance with the restrictions contained in subsection (¢) 
(5) (B) upon contributions to trust funds, otherwise lawful, shall not be applic- 
able to contributions to such trust funds established by collective agreement prior 
to January 1, 1946, nor shall subsection (c) (5) (A) be construed as prohibiting 
contributions to such trust funds if prior to January 1, 1947, such funds con- 
tained provisions for pooled vacation benefits. 


BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS 


Sec. 308. (a) It shall be unlawful, for the purposes of this section only, in an 
industry or activity affecting commerce, for any labor organization to engage in, 
or to induce or encourage the employees of any employer to engage in, a strike 
or a concerted refusal in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any goods, articles, materials, 
or commodities or to perform any services, where an object thereof is— 

(1) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, or to cease doing business 
with any other person ; 

(2) forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees 
under the provisions of section 9 of the National Labor Relations Act; 

(3) forcing or requiring any employer to recognize or bargain with a 
particular Jabor organization as the representative of his employees if 
another labor organization has been certified as the representative of such 
employees under the provisions of section 9 of the National Labor Relations 
Act; 

(4) forcing or requiring any employer to assign particular work to em- 
ployees in a particular labor organization or in a particular trade, craft, or 
class rather than to employees in another labor organization or in another 
trade, craft, or class unless such employer is failing to conform to an order 
or certification of the National Labor Relations Board determining the 
bargaining representative for employees performing such work. Nothing 
contained in this subsection shall be construed to make unlawful a refusal by 
any person to enter upon the premises of any employer (other than his own 
employer), if the employees of such employer are engaged in a strike ratified 
or approved by a representative of such employees whom such employer 
is required to recognize under the National Labor Relations Act. 

(b) Whoever shall be injured in his business or property by reason of any 
violation of subsection (a) may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 301 hereof without 
respect to the amount in controversy, or in any other court having jurisdiction 
of the parties, and shall recover the damages by him sustained and the cost of 
the suit. 

[Page 27] reEstRICTION ON POLITICAL CONTRIBUTIONS 


Sec. 304. Section 313 of the Federal Corrupt Practices Act, 1925 (U. S. C., 
1940 edition, title 2, sec. 251; Supp. V, title 50, App., sec. 1509), as amended, is 
amended to read as follows: 

“Sec, 318. It is unlawful for any national bank, ov any corporation organized 
by authority of any law of Congress, to make a contribution or expenditure in 
connection with any election to any political office, or in connection with any 
primary election or political convention or caucus held to select candidates for 
any political office, or for any corporation whatever, or any labor organization 
to make a contribution or expenditure in connection with any election at which 
Presidential and Vice Presidential electors or a Senator or Representative in, 
or a Delegate or Resident Commissioner to Congress are to be voted for, or 
in connection with any primary election or political convention or caucus held 
to select candidates for any of the foregoing offices, or for any candidate, 
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political committee, or other person to accept or receive any contribution pro- 
hibited by this section. Every corporation or labor organization which makes 
any contribution or expenditure in violation of this section shall be fined not more 
than $5,000; and every officer or director of any corporation, or officer of any 
labor organization, who consents to any contribution or expenditure by the 
corporation or labor organization, as the case may be, in violation of this section 
shall be fined not more than $1,000 or imprisoned for not more than one year, 
or both, For the purposes of this section ‘labor organization’ means any or- 
ganization of any kind, or any agency or employee representation committee 
or plan, in which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or conditions of work.” 


STRIKES BY GOVERNMENT EMPLOYEES 


Sec. 305. It shall be unlawful fer any individual employed by the United 
States or any agency thereof including wholly owned Government corporations 
to participate in any strike. Any individual employed by the United States 
or by any such agency who strikes shall be discharged immediately from his 
employment, and shall forfeit his civil service status, if any, and shall not be 
eligible for reemployment for three years by the United States or any such 
agency. 

TITLE IV 


CREATION OF JOINT COMMITTEE TO STUDY AND REPORT ON BASIC PROBLEMS AFFECTING 
FRIENDLY LABOR RELATIONS AND PRODUCTIVITY 


Sec. 401. There is hereby established a joint congressional committee to be 
known as the Joint Committee on Labor-Management Relations (hereafter re- 
ferred to as the committee), and to be composed of seven Members of the Senate 
Committee on Labor and Public Welfare, to be appointed by the President pro 
tempore of the Senate, and seven Members of the House of Representatives 
Committee on Education and Labor, to be appointed by the Speaker of the 
House of Representatives. A vacancy in membership of the committee shall not 
affect the powers of the remaining members to execute the functions of the 
committee, and shall be filled in the same manner as the [Page 2S] original 
selection. The committee shall select a chairman and a vice chairman from 
among its members. 

Sec, 402. The committee, acting as a whole or by subcommittee, shall conduct 
a thorough study and investigation of the entire field of labor-management rela- 
tions, including but not limited to 

(1) the’ means by which permanent friendly cooperation between em- 
ployers and employees and stability of labor relations may be secured throngh- 
out the United States; 

(2) the means by which the individual employee may achieve a greater 
productivity and higher wages, including plans for guaranteed annual wages, 
incentive profit-sharing and bonus systems; 

(3) the internal organization and administration of labor unions, with 
special attention to the impact on individuals of collective agreements re- 
quiring membership in unions as a condition of employment ; 

(4) the labor relations policies and practices of employers and associations 
of employers ; 

(5) the desirability of welfare funds for the benefit of employees and their 
relation to the social-security system ; 

(6) the methods and procedures for best carrying out the collective-bargain- 
ing processes, with special attention to the effects of industry-wide or re- 
gional bargaining upon the national economy ; 

(7) the administration and operation of existing Federal laws relating 
to labor relations ; and 

(8) such other problems and subjects in the field of labor-management 
relations as the committee deems appropriate. 

Sec. 403. The committee shall report to the Senate and the House of Rep- 
resentatives not later than March 15, 1948, the results of its study and investiga- 
tion, together with such recommendations as to necessary legislation and such 
other recommendations as it may deem advisable, and shall make its final report 
not later than January 2, 1949. 

Sec. 404. The committee shall have the power, without regard to the civil- 
service laws and the Classification Act of 1923, as amended, to employ and fix 
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the compensation of such officers, experts, and employees as it deems necessary 
for the performance of its duties, including consultants who shall receive com- 
pensation at a rate not to exceed $35 for each day actually spent by them in the 
work of the committee, together with their necessary travel and subsistence ex- 
penses. The committee is further authorized, with the consent of the head of 
the department or agency concerned, to utilize the services, information, facili- 
ties, and personnel of all agencies in the executive branch of the Government 
and may request the governments of the several States, representatives of busi- 
ness, industry, finance, and labor, and such other persons, agencies, organiza- 
tions, and instrumentalities as it deems appropriate to attend its hearings and 
to give and present information, advice, and recommendations. 

Sec. 405. The committee, or any subcommittee thereof, is authorized to hold 
such hearings; to sit and act at such times and places during the sessions, re- 
cesses, and adjourned periods of the Eightieth Congress; to require by subpena 
or otherwise the attendance of such witnesses and the production of such books, 
papers, and documents; to administer oaths; to take such testimony; to have 
such printing and binding [Page 29] done: and to make such expenditures within 
the amount appropriated therefor; as it deems advisable. The cost of steno- 
graphic services in reporting such hearings shall not be in excess of 25 cents per 
one hundred words. Subpenas shall be issued under the signature of the chair- 
man or vice chairman of the committee and shall be served by any person des- 
ignated by them. 

Sec. 406. The members of the committee shall be reimbursed for travel, sub- 
sistence, and other necessary expenses incurred by them in the performance of 
the duties vested in the committee, other than expenses in connection with 
meetings of the committee held in the District of Columbia during such times 
as the Congress is in session. 

Sec. 407. There is hereby authorized to be appropriated the sum of $150,000, 
or so much thereof as may be necessary, to carry out the provisions of this title, 
to be disbursed by the Secretary of the Senate on vouchers signed by the chairman. 


TITLE V 
DEFINITIONS 


Sec. 501. When used in this Act 

(1) The term “industry affecting commerce” means any industry or activity 
in commerce or in which a labor dispute would burden or obstruct commerce or 
tend to burden or obsirnet commerce or the free flow of commerce. 

(2) The term “stri'e” includes any strike or other concerted stoppage of work 
by employees (including a stoppage by reason of the expiration of a collective- 
bargaining agreement) and any concerted slow-down or other concerted inter- 
ruption of operations by employees. 

(8) The terms “commerce”, “labor disputes”, “employer”, “employee”, “labor 
organization”, “representative”, “person”, and “supervisor” shall have the same 
meaning as when used in the National Labor Relations Act as amended by this Act. 


SAVING PROVISION 


Sec. 502. Nothing in this Act shall be construed to require an individual em- 
ployee to render labor or service without his consent, nor shall anything in this 
Act be construed to make the quitting of his labor by an individual employee an 
illegal act; nor shall any court issue any process to compel the performance by 
an individual employee of such labor or service, without his consent: nor shall 
the quitting of labor by an employee or employees in good faith because of 
abnormally dangerous conditions for work at the place of employment of such 
employee or employees be deemed a strike under this Act. 


SEPARABILITY 


Sec. 508. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the [Page 30] remainder of 
this Act, or the application of such provision to persons or circumstances other 
than those as to which it is held invalid, shall not be affected thereby. 


JOSEPH W. MARTIN, Jr., 

Speaker of the House of Representatives. 
A H VANDENBERG, 

President of the Senate pro tempore. 
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IN THE House oF REPRESENTATIVES, U. S., 
June 20, 1947. 
The House of Representatives having proceeded to reconsider the bill (H. R. 
3020) entitled “An Act to amend the National Labor Relations Act, to provide 
additional facilities for the mediation of labor disputes affecting commerce, to 
equalize legal responsibilities of labor organizations and employers, and for other 
purposes,” returned by the President of the United States with his objections, to 
the House of Representatives, in which it originated, it was 
Resolved, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. 
Attest: JOHN ANDREWS 
Clerk. 
I certify that this Act originated in the House of Representatives. 
JOHN ANDREWS 
Clerk. 


IN THE SENATE OF THE UNITED STATES, 
June 23 (legislative day, April 21), 1947. 
The Senate having proceeded to reconsider the bill (H. R. 3020) “An Act 
to amend the National Labor Relations Act, to provide additional facilities for 
the mediation of labor disputes affecting commerce, to equalize legal responsibili- 
ties of labor organizations and employers, and for other purposes”, returned 
by the President of the United States with his objections, to the House of Rep 
resentatives, in which it originated, and passed by the House of Representatives 
on reconsideration of the same, it was 
Resolved, That the said bill pass, two-thirds of the Senate having voted in 
the affirmative. 
Attest: CarRL A. LOEFFLER, 
Secretary. 


Chairman McConnewi. Today our first witness will be Representa- 
tive Wingate Lucas. He will summarize his ideas in regard to a bill 
which he has introduced, H. R. 2545. The bill amends various sections 
of the Labor-Management Relations Act and deals with what is known 
as industry-wide bargaining. We will insert a copy of the bill into the 
record at this point. 

(The bill, H. R. 2545, is as follows :) 


R. 2545, 83d Cong., Ist sess. ] 


A BILL To diminish the harmful effects of labor disputes upon the general public and the 
national defense by encouraging collective bargaining between employers and their 
own employees, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (a) of the Labor Management 
Relations Act, 1947 (Public Law 101, Eightieth Congress), as amended, is fur- 
ther amended by adding the following new subsection : 

“(6) to engage in, or to induce or encourage any employer to engage in, 
a monopolistic lock-out. For the purpose of this Act the term ‘monopolistic 
lock-out’ means a lock-out or other concerted interference with employment 
which results from any conspiracy, collusion, or concerted plan of action 
between competing employers, where the employees of such competing ern- 
ployers do not have a common bargaining representative certified under 
section 9.” 

Sec. 2. Section 8 (b) of the Labor Management Relations Act, 1947 (Public 
Law 101, Eightieth Congress), as amended, is further amended by adding the 
following new subsection : 

“(7) to engage in, or to induce or encourage the employees of any em- 
ployer to engage in, a monopolistic strike. For the purposes of this Act the 
term ‘monopolistic strike’ means a strike or other concerted interference with 
an employer's operations which results from any conspiracy, collusion, or 
concerted plan of action between employees of competing pod Prova rs or ‘he 
tween representatives of such employees, where the employeees of such 
competing employers do not have a common bargaining representative cer- 
tified under section 9." 
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Sec. 3. Section 9 of the Labor Management Relations Act, 1947 (Public Law 
101, Eightieth Congress), as amended, is further amended by adding the fol- 
lowing new subsection: 

“(i) The Board shall exercise its powers under this section to foster and pro- 
mote the policies expressed in sections 8 (a) (6) and 8 (b) (7) of this Act, as 
amended, and subject to the following limitation : 

“A representative that has been designated or acts as the representative of 
employees of any employer shall be ineligible to be certified as the representative 
of employees of any competing employer, unless the employees of such em- 
ployers whom the representative seeks to represent are regularly less than one 
hundred in number and the plants or other facilities of such employers at which 
the representative acts and seeks to act as such are less than fifty miles apart, 
but nothing in this paragraph shall prevent any representatives from being 
affiliated or associated, directly or through a federation, association, or parent 
organization, with representatives of employees of competing employers, if the 
collective bargaining, concerted activities, or terms of collective bargains or 
arrangements of such representatives are not subject, directly or indirectly, to 
common control or approval: Provided, That no such competing employers may 
engage in any concerted activities, collective bargaining, or arrangement in the 
formulation of labor policy for collective bargaining whereby any such competing 
employee is subject, directly or indirectly, to common control or approval of any 
other competing employer except in the instances mentioned above where the 
plants and facilities are less than fifty miles apart and the employees of such 
plants are regularly less than one hundred in number: Provided further, That 
any existing valid certifications of a common bargaining representative not con- 
sistent with this subsection shall terminate at the expiration of one year after 
enactment of this subsection, or at the termination of any collective bargaining 
contract which may be in effect between the employer and the labor organization 
at the date of enactment, whichever shall be later.” 

Sec. 4. Section 10 (1) of the Labor-Management Relations Act, 1947 (Public 
Law 101, Eightieth Congress), as amended, is further amended by striking the 
first sentence thereof, and inserting the following: “Whenever it is charged that 
any person has engaged in an unfair labor practice within the meaning of para- 
graph (6) of section 8 (a) or of paragraph (4) (A), (B), or (C) or paragraph 
(7) of section 8 (b), the preliminary investigation of such charge shall be made 
forthwith and given priority over all other cases except cases of like character 
in the office where it is filed or to which it is referred.” 

Sec. 5. Section 3808 (a) of the Labor-Management Relations Act, 1947 (Public 
Law 101, Eightieth Congress), as amended, is further amended by striking the 
first portion of the first sentence down to but not including “(1)” and inserting 
the following: “It shall be unlawful, for the purposes of this section only, in an 
industry or activity affecting commerce, for any employer to engage in, or to 
induce or encourage any other employer to engage in, a monopolistic lock-out as 
defined in section 8 (a) (6) or for any labor organization to engage in, or to 
induce or encourage the employees of any employer to engage in, a monopolistic 
strike as defined in section 8 (b) (7), or a strike or concerted refusal in the course 
of their employment to use, manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodities or to perform any sery- 
ices where the object thereof is—”. 

Chairman McConnetz. After Mr. Lucas has summarized his ideas 
and told us about the bill, the members of the committee will then 
ask Mr. Lucas questions. I do not want to be arbitrary, but I suggest 
in the interest of conserving time that each member of the committee 
restrict the length of his questioning. 

With that preliminary, I now ask Mr. Lucas to begin his statement. 
Will you proceed, Mr. Lucas. 


STATEMENT OF HON. WINGATE H. LUCAS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Lucas. Thank you very much for permitting me to be your 
first witness. It is an honor that I had not expected. 


LABOR-MANAGEMENT RELATIONS 25 


For the record, I think I should say that I am Wingate Lucas, Rep- 
resentative in Congress from Texas, the Fort Worth District, and that 
I have the honor also of being a member of this committee. 

I have sitting beside me, as you well know, Mr. Chairman, counsel 
for this committee, Mr. Edward A. McCabe, to whom I shall refer 
such technical questions as I am unable to readily answer, and I ex- 
pect there may be many of them. I have him here more for comfort 
than any other reason. 

I do not pretend to be an expert, Mr. Chairman, on the legal and 
technical aspects of the Taft-Hartley law, or our Labor-Management 
Relations Act of 1947. However, I do, sir, think that I am some sort 
of an expert on the matter of public opinion in my congressional dis- 
trict and in the United States, and I defer also to such expertness on 
the part of each member of this committee, because each of us as a 
Representative in Congress should be an expert in the rights and 
privileges of the people of America. 

It is in the interest of such rights and privileges that I have intro- 
duced an amendment to the Taft-Hartley law which would curtail 
industrywide bargaining, and it is about this amendment that I de- 
sire to speak this morning. 

Industrywide bargaining, gentlemen, is something that was not 
dreamed of 20 years ago. Of course; there was a certain amount of 
joint operations among labor unions and management in the craft 
fields, and there has been from time immemorial. But the system 
which we now know as industrywide bargaining is a creation of our 
new relationships between labor and mi: inageme nt which has grown 
up during the last 20 years. No one thought 20 years ago, and at the 
time of the passage of the Wagner Act, that there would be a joint 
venture or joint effort made by ‘all those employed in a certain indus- 
try to seek representation and be represented by, in their bargaining 
with their employer and employers, so that there would be a control 
by one group of management over the working conditions of the em- 
ployees, as with one labor leader over the same group of employees 
working for a number of different and competing employers. 

That is a situation which is fraught with danger, Mr. Chairman, 
to the American people. The Congress having allowed this genie to 
get out of the bottle, it is going to be almost impossible to place it back 
in the bottle. The process of industrywide bargaining has spread 
throughout the economy. Employees are intimidated from speaking 
against it because of the strength of their national union; and em- 
yloyers are intimidated because they fear reprisals clear across the 
industry if they attempt to restrict such activities. 

I do not need to describe to this committee the evil effect upon our 
economy of a strike that affects every company in any one industry, 
or every employee in any one industry. We have seen it too often 
during the last few years. The steel strike will readily come to mind. 
There have been coal strikes, and National Maritime Union strikes, 
affecting an entire industry on an entire seaboard. 

These are activities which I believe are against the interests of 
the general public, and for that reason I have reintroduced—and I 
say Crantrodne ed” because it is true—those provisions of the original 
Hartley bill which were passed by this committee when the Taft- 
Hartley bill was passed by Congress. The original action of this 
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committee encompassed an amendment curtailing industrywide bar- 
gaining. That amendment was not attacked on the floor of the House. 
It was amended by one of our own members of this committee, Mr. 
Kersten, but the whole amendment had no vote in the House. 

When it went to the Senate, after an overwhelming passage in the 
Tlouse, it was stricken by one vote in the Senate. It was not restored 
in conference. Thus, the people do not have a protection, any protec- 
tion at all, against industrywide strikes. 

Now, gentlemen, another committee in Congress has jurisdiction 
over matters of monopoly. Thus, in such a measure to be brought 
before this committee and within its jurisdiction, I cannot strike 
directly at the question of monopoly. As much as we dislike monop- 
oly, our own committee must attack it as it affects labor-management 
relations. 

So I have provided in H. R. 2545, which includes the original Hart- 
ley amendment which passed the House, as I say, means by which the 
Government itself may prevent industrywide strikes. 

If you gentlemen will take the bill, H. R. 2545, I will go through 
it briefly in order that you may know just how much of it is new, 
and explain its provisions. 

In the original Hartley bill the limitation upon industrywide bar- 
gaining was against labor unions only. There was no restriction 
against a monopolistic lockout. I have thought that the bill would 
be strengthened and that the economy would be better protected if 
the people were given protection against monopolistic lockouts as 
well, and therefore I have inserted the first section, beginning on line 3 
down through line 5, to provide that it is an unfair labor practice 
for management to engage in concerted interference with employ- 
ment which amounts to a monopolistic lockout. 

The second section makes it an unfair labor practice for labor 
organizations to participate or to engage in or to induce or encourage 
employees of any employer to engage in a monopolistic strike, and 
the remaining portion of that section is merely defining “monopolistic 
strike” as I have defined “monopolistic lockout” in section 8 (a) (6). 

Then the Hartley bill is resumed, and there are no new wordings 
in the bill as it passed the House until one gets to the proviso on page 4, 
which I thought was only fair to grant in the form of a grace period 
which would allow existing contracts to expire before this act would 
go into effect. 

The only other change that I made in the original bill was to pro- 
vide that monopolistic lockouts or monopolistic strikes could be made 
a subject of suit for damages, in section 303 of the old Labor-Manage- 
ment Relations Act. 

Now, gentlemen, I speak in favor of curtailing industrywide bar- 
gaining because the rights of the people are more important than 
the rights of any segment of our society. The general public interest 
is too great for Congress to delay any longer in taking this action 
to protect it. 

Also, I must add that the national defense requires such action. 

We are right now facing a perilous period where we have in our 
economy, completely legally, people who exercise the power and may 
upon mere whim or caprice close down an entire industry—airplane 
factories, the shipping industry—and we can carry it clear through 
many other industries down to the music industry. Our memories 
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are still fresh with the knowledge of the time “Caesar” Petrillo de- 
clared a strike clear through the entire music industry. 

I do not contend that that is national defense, of course, gentlemen, 
but it is a power which should not reside in anyone in a democratic 
society. 

In our maritime industry, for example, if I may quote an example, 
there is such a monopoly in the hands of the labor leaders that the 
Maritime Commission itself has expressed concern over the insuf- 
ficiency of our maritime industry in case of great national peril. It is 
the result, of course, of the monopoly power which is exercised by Joe 
Curran on the east coast and Harry Bridges on the west coast. Any 
shipowner will tell you that these two gentlemen have the power to 
decide whether any or every American ship may sail from the ports, 
or may enter the ports of the east and west coasts and the Gulf coast. 

I need not refer, I am sure, to the fact that the coal industry is in 
the complete domination of John L. Lewis. He has such a power that 
he is able to regulate the operations of management in the coal in- 
dustry and has, as you know, limited coal mines to being open only 
3 days a week, at his discretion. 

The steel industry, under the late Philip Murray, was in the com- 
plete domination of that esteemed labor leader. Other examples are, 
of course, in your own minds, 

Gentlemen, it is a situation which requires action. I think it is 
proper that this committee consider this amendment first, because I 
believe it is the greatest problem that we face domestically. 

Now, I should be glad to answer such questions as the members of 
the committee may wish to propound. 

Chairman McConnevt. Mr. Gwinn? 

Mr. Gwinn. Mr. Lucas, you referred to Mr. Lewis’ domination, 
monopolistic domination, of the coal industry, which means fixing 
prices and the amount of production. But some of us have an im- 
pression that the management side of the business joins in with this 
monopolistic practice, and together the labor and management fix 
prices, limit production, and hand on the price to the consumer. 

I suppose that runs through other industries, too, does it not? 

Mr. Lucas. I think so. 

Mr. Gwinn. According to your theory, that does not take away any 
from the evil of the monopolistic practice, to have industry and labor 
joining hands to bring about a monopolistic situation 4 

Mr. Lucas. Well, Mr. Gwinn, I might respond to you by saying that 
it is a human characteristic to want more power, and if management 
by concerted activities or by conspiracy can get enough power that 
it may make its own prices and set its own prices for its products, most 
management, or should I say some management, would not refrain 
from taking and exercising such power. Nor can one blame the labor 
leader himself for wanting the power to regulate the wages and hours 
and, indeed, the operations of the activities of the employers in that 
industry. 

Mr. Gwinn. The employers say that we have got to such a position 
in our economy, that if you do not have industrywide bargaining so as 
to cover all of the companies, that labor comes along and knocks off one 
of the companies at a time, or takes the weak company and establishes 
a pattern which they attempt afterward to pass on to the other com- 
pany. What do you have to say about the possible effect of your bill 
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on the destruction of the little companies, particularly, the little 
producer ? 

Mr. Lucas. Mr. Gwinn, I have such faith in free enterprise that I 
believe that companies would be able to protect themselves. I do 
not think that it is the duty of Congress to extend itself to protect 
one little business against a labor union when it is dealing with that 
labor union only. 1 think it is the right and duty of Congress to 
protect the general public as against industrywide strikes, and it is 
industrywide strikes that I am attacking in my bill. I do not exclude 
a companywide strike, for, as we all know, that is the only weapon 
that labor has to achieve its goal. But I believe that when labor has 
the power to close an entire industry it has too much power, and that 
power ought to be restricted. 

Mr. Gwinn. Well, suppose a labor union picks out one railroad, 
let us say, a competing railroad, and decides to strike that railroad, 
but not all railroads. 

Mr. Lucas. Mr. Gwinn, in the first place, the railroads are not cov- 
ered in the Taft-Hartley Act, and this bill of mine is not related to the 
‘ailroad industry in any degree. 

Mr. Gwinn. Let us take a bakery in a big city. That industry has 
been loud in its insistence upon industryw ide bargaining for an area, 
like New York City. Suppose they strike one of the bakeries and 
make him come through or put him out of business, while the other 
bakers take his business away from him. How are you going to pro- 
tect him in a case like that ¢ 

Mr. Lucas. Mr. Gwinn, he can protect himself. However, in my 
explanation of the bill, I did not include a description of the exemp- 
tion which is provided in section 3, which allows just such activities 
as you describe—collective bargaining, group bargaining, or pattern 
bargaining in a community. I have provided that in an area of 50 
miles or less, 1 representative of the workingmen may represent all 
of those workingmen in that indust ry w ith all the competing employ- 
ers. I felt that the power of the United States Government should 
not reach down into the local community, and it would be extending 
the power of the Federal Government too far to go down to every little 
bakery in a community to try to regulate its labor- management 
relations. 

Mr. Gwinn. You figure that New York City can get its bread some- 
place else if the whole industr y went on strike ? 

Mr. Lucas. I am interested in the general public; yes. 

Mr. Gwinn. That is all. 

Chairman McConnetu. Mr. Smith? 

Mr. Smrru. Mr. Lucas, would this have to do with the communica- 
tions industry, and telephones? 

Mr. Lucas. Yes, it would, certainly. 

Mr. Smiru. Have you thought of any way of trying to get around 
just an arbitrary radius, and fixing the number of employees at 100? 

Mr. Lucas. I will have to confess to you that the figure of 100 was 
in the original bill, and I did not change it. Perhaps you know as 
much about the reason that figure was selected as I, and perhaps you 
know more. I do not know. I should think that it would be a sub- 
ject of study by this committee when the amendment is before it in 
executive session. 
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Mr. Sairu. I know that we just reached up and set 100 because that 
seemed to be the logical place to start. We just took 100 out of the 
air, and we might as well have said 95 or 75. Do you think it would 
be possible to use some other yardstick on that as to the volume of 
business, or something of that sort, to do the same thing? 

Mr. Lucas. It may well be so, Mr. Smith. 1 would hope that we 
could find some means of granting exemption from the effects of this 
bill to localities so that carpenters, for instance, in an entire locality 
will not have to employ as many bargaining representatives as they 
have local unions, when we all know that almost the same working 
conditions prevail, so that the workingmen themselves will not have 
to pay their bargaining representatives their time while they are 
entherell together in a great room bargaining with all of the con- 
tractors. I think it can be handled more easily and more equitably 
by permitting one representative of all of the carpenters working for 
competing employers in a given locality, so that arrangements may 
be made and agreements entered into which will stimulate good labor- 
management relations in that area. 

Mr. SmirH. I have no further questions. 

Chairman McConneti. Mr. Kearns? 

Mr. Kearns. Mr. Chairman, I want to commend the gentleman 
from Texas on his belief. I have great respect for his belief. 

Personally, I have felt ever since we wrote the Hartley bill in the 
House that we have always confused industrywide bargaining with 
pattern bargaining. Pattern bargaining, in my opinion, has taken a 
place where it has pushed industrywide bargaining off the map. 

I think we can use the Steel case very well, as you mentioned here 
a little while ago, when the late Phil Murray and Ben Fairless would 
sit down at the Waldorf and decide, with scale pattern, the working 
conditions of all of the men in steel except, we might say, the big 
independent steel company, Weirton. 

In the last steel strike, had all of the steelworkers throughout the 
country in various plants had a right to vote, themselves, whether 
or not they would have gone out on strike, you would have had a 
different situation in this country. In my humble opinion, I feel 
that the only way you will ever clear up industrywide bargaining is 
not from management’s side, but from labor’s side, where no 7s 
leader at any one given point in America can say that every man in 
that industry goes out, without the man in the plants throughout the 
country having the right themselves to vote to say whether they will 
go out or not. 

Now, we can sit here and write all of the laws you want, but until 
the individual member in a plant himself has the right to vote whether 
he is going to strike or not, you will never clear up any situation such 
as industrywide bargaining. That is the curse of the country today, 
in management-labor relations, where men themselves in the plant are 
denied the right to vote whether they will strike or not. They have 
got to accept what someone tells them, grab their dinner bucket and 
walk out of the plant, and never have a right to say whether they will 
stay on the job or not. 

ut they can clear it up themselves, and we do not have to write 
legislation. Let their unions clean up industrywide bargaining, and 
they can do it if they want to. The AFL has done it in many in- 
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stances, because they work on a local level, and men have a right to 
vote. But the CIO, on a big pattern scale of industry, never give their 
men a right to vote. 

I wish the gentleman would consider that seriously, because it is 
something we have to consider seriously or we are going to be ter- 
rifically handicapped in this country in the future. I do commend 
the gentlemen, however, on his approach. 

Mr. Lweas. If I may respond, Mr. Kearns, I should direct your 
attention to the first part of my bill, which describes the objective of 
my bill. It is to encourage collective bargaining between employers 
and their own employees on a local level, because if a giant national 
union is able to, as you have described it, set out the working condi- 
tions, the local union is powerless. All the local union leader does 
is collect dues and send them in to Washington or Pittsburgh or Chi- 
cago, or wherever national headquarters may be. He does not bar- 
gain with the employer in the local plant, and the local employee 
certainly knows or has reason to know the best working conditions 
in that plant. 

I should think that we would be encouraging democratic practices 
if we encouraged local bargaining at a local level, and that is the 
objective of my bill. 

Mr. Krarns. But no place in your bill do you say that a man does 
not have to go out on strike without having the right to vote whether 
he goes out on strike or not. 

Mr. Lveas. I will leave that up to you, Mr. Kearns, to introduce 
such an amendment. 

Mr. Kearns. I expect to. 

That is all. 

Chairman McConnetu. Mr. Kersten? 

Mr. Kersten. I want to commend the gentleman from Texas for 
a very clear and forthright statement of his position. I think the 
gentleman has chosen, as he himself has stated, and he has well stated, 
one of the most diflicult problems of labor relations. On the one 
hand he has pointed out the monopolistic power that has been in the 
hands of one individual in various instances, that affects the entire 
Nation. I think that is something that the American people are all 
concerned about. Something must be done about that power. On 
the other hand, those who would argue in favor of the maintenance 
of industrywide bargaining point to the fact that in times past where 
there has not been industrywide bargaining, competing employers 
have used the wages of the employees as a factor in their competition 
with one another. So that has been considered to be an evil, too. 
That is another factor on the other side that must be considered. 

Has the gentleman given any thought to that feature of it? In 
other words, one employer in competition with another employer, in 
order to undersell his competing employer, will be motivated to force 
down the wages of his own employees so as to undersell his competitor. 

Mr. Lucas. Mr. Kersten, I am sure you do not mean to tell this 
committee that you believe all labor wages should be the same 
throughout every industry and throughout every company. 

Mr. Kersten. No. I think different conditions certainly indicate 
what should be done. 

Mr. Lucas. If you are going to take the costs of labor out of com- 
petition between employers, that is what will happen. 
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Mr. Kersten. I think varying community factors should definitely 
be considered. But apart from that, does the gentleman believe that 
wages should be thrown into competition ¢ 

Mr. Lucas. Why, certainly. It is a part of the great American 
system of free enterprise. If an employer gives such benefits to his 
employees to such a degree that they are willing to work for less 
than a competing employer pays, I should think that he should offer 
the American people a cheaper product by that reason. Surely, I 
believe in competition in wages among employers. 

Mr. Kersten. Does the gentleman mean that one employer, in com- 

eting with another employer, apart from the differences in the 
ail community or the local communities that might exist, does not 
the gentleman feel that to place wages in competition merely to under- 
sell the other employer, where he might press them below a proper 
wage, would be wrong? That, in the gentleman’s opinion, would not 
be the right thing, do you think? 

Mr. Lucas. I disagree again with my esteemed colleague. You 
would destroy the labor union itself, because it is the province of the 
labor union to get for its employees the best wages possible, and if 
you are going to take out of competition labor costs, Mr. Kersten, 
we have no need for labor unions any more. Everybody will agree 
on what labor costs shall be, and then all of the competition will be 
above that, and all overhead above that. 

Mr. Kersten. I agree with the gentleman that the factor of mo- 
nopoly is something that has to be dealt with, and I also agree with 
the gentleman that varving community conditions should be a factor 
in the differences in wages. I will ask this final question: Does the 
gentleman recall, when the Hartley law went over to the Senate in 
1947, whether or not. the reaction of the employers was against this 
ban, and that was perhaps the reason it was dropped ? 

Mr. Lucas. Yes; that is true. And, indeed, we are going to have 
many employer groups come before our committee opposing this bill. 
They are either intimidated, or enjoy such monopolistic power now 
that they do not want it taken away from them. 

Mr. Kersten. Does the gentleman have any rough idea of ap- 
proximately the percentage of large employers that are in favor of 
industrywide bargaining! Do you have any figures at all on that? 

Mr. Lucas. I have no figures, but you are aware, of course, that in 
the maritime industry the shipping companies have gotten together 
and created what they call an institute to deal with Joe Curran, and 
the west coast employers association enjoy such power in setting costs 
or prices of its product that they will not want to be denied the power 
to continue to bargain industrywide. 

We can go through many industries and find that the management 
itself likes this power, and it is a step toward monopoly; and in fact, 
it is indeed monopoly, and all of us want a monopoly. Everybody 
wants it who can get it. 

Mr. Kersten. I think that is all. 

Chairman McConnett. Mr. Berry ? 

Mr. Berry. I think I shall pass, Mr. Chairman, other than to com- 
mend the gentleman from Texas for his very studied and complete 
statement this morning. 

Chairman McConnett. Mr. Bosch? 

Mr. Boscu. I will pass in favor of Mr. Holt. 
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Mr. Horr. Mr. Lucas, would your bill be of help to the individual 
union members of, say, the musicians’ union out on-the west coast ? 

Mr. Lucas. Where there is industrywide bargaining, yes. Where 
the bargaining is on a local level with individual companies, no; it 
would not affect them. 

Chairman McConneti. Mr. Rhodes? 

Mr. Ruopes. I have one question. 

Mr. Lucas, regarding page 3 of the bill, I think it is the new sec- 
tion (i) regarding the 50-mile limit and the 100-employee limit, does 
that refer to representation by a local of a national union, or does 
it refer to any organization national in scope? 

Mr. Lueas. If I understand your inquiry, I must reply to the effect 
that it has to do with the action of employers or employees, outside 
this exemption, in derogation of the rights of the general public. 

Mr. Ruopes. Perhaps I can clarify my question. Suppose you have 
2 areas contiguous, 50 miles in area, and in the one you have a repre- 
sentative of plant A, which manufactures the same product as plant 
B in another area. You would have one local representing plant A 
and presumably another local representing plant B, but could these 
locals be locals of the same "nion ? 

Mr. Lucas. Oh, certainly, more than 50 miles apart or less than 
50 miles apart; certainly this dves not injure the national union. The 
national union will still have its effect, and advise in the correlation 
of activities and give other assistance. 

Mr. Ruopes. Then for bargaining purposes, if it became a union 

licy to demand certain wages in a particular industry, under this 

ill what control would the union have over the various locals, the 
local representing plant A and plant B, as to the bargaining in plant 
A and in plant B? 

Mr. Lucas. Mr. Rhodes, it can have entire control over it. I do 
not ban the bargaining itself. I penalize, or I would hope that the 
bill as enacted would place some curtailment upon the monopolistic 
lockout, or the monopolistic strike, where bargaining has failed. 
Thus, an international union can still, strictly speaking, under my 
bill bargain industrywide, but it cannot exercise—neither party can 
exercise its weapon in case of disagreement. That is in order to 
protect the general public. Therefore, your plant A and your plant B 
can obtain the same assistance that they have obtained in the past 
from the international union; and, in fact, the international union 
can still regulate the affairs of the local union, but it cannot order 
that local union to go out on strike if it is outside this exemption 
which I have set out here. 

Mr. Ruopes. The local union could only order the plants within 
the 50-mile radius where the dispute occurs to go out. The local 
can do that, and I see your point now. 

Mr. Lucas. And the people are protected, you see. 

Mr. Ruopes. In that event—you mentioned the coal situation and 
the situation in the coal industry—it would be my opinion that your 
bill would have no effect on that situation, or would you go along 
with that? 

Mr. Lucas. No. My bill is intended to have an effect in the coal 
industry. I do not believe that the American people can long pre- 
serve their liberties if such power as now resides in Mr. Lewis is per- 
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mitted to be retained, and others in other industries also get such 
power. 

Mr. Ruopes. I realize your intent. I am just not certain that you 
are accomplishing it. 

Mr. Lucas. The exemption of 50 miles, or the 100 employees, could 
not be applied, of course, to the coal industry, Mr. Rhodes, because 
there are coal mines clear across the Nation. 

Mr. Ruopes. I have no further questions. 

Chairman McConnetit. Mr. Wainwright ? 

Mr. Warnwricut. I join my colleagues in commending you on the 
bill. 

Referring to a facet of the question asked by Mr. Kersten on the 
opposition of the employer group, you suggested that the main op- 
position came from the point of view of the fact that it gave them 
monopolistic power. 

May I ask your comment on this: Take, for example, the Chrysler 
Co. The Chrysler Co. as a company goes out on strike. Does that 
not allow Chrysler’s competitors, General Motors and Ford, to sell, 
say, a third more cars each, and the large employers would be opposed 
to this because it gives really a great advantage to their competitors ¢ 

Mr. Lucas. Yes, you are right, my colleague, but when did it be- 
come the duty of the Government of the United States to protect 
Chrysler so that Ford or General Motors could not undersell them ? 

Mr. Warnwaricut. I am not advocating that they should be pro- 
tected. Iam merely bringing out one of the points of opposition. I 
am in sympathy with your answer. 

Chairman McConnetu. Mr. Frelinghuysen? 

Mr. Frevincuuysen. I will pass, Mr. Chairman. 

Chairman McConne.t. I have one question I would like to ask 
right at this time, Mr. Lucas. 

What is your understanding of what is included in industrywide 
bargaining, and what do you mean by the term ? 

Mr. Lucas. I should have expected my chairman to have treated 
me better than that. 

Chairman McConne tv. I would like to clarify just what we are 
working with. 

Mr. Tec cas. Industry-wide bargaining, Mr. Chairman, as I under- 
stand it, is bargaining in labor-management relations, that is, as 
affects hours, wages, and working conditions, betw een representatives 
of the same union—let me rephrase that. It is a union leader repre- 
senting employees of competing employers, bargaining with those 
competing employers or their representatives so as to effect the wages, 
hours, and working conditions of employees in competing plants in 
one industry. 

Chairman McConnetu. Does that one bargaining agent for the 
union—and I presume the one bargaining representative of the com- 
peting employers—is it your understanding that they arrive at an 
agreement which is uniform for the entire industry ? 

Mr. Lucas. That is true, in many instances. 

Chairman McConnetx. Would that include pattern bargaining, as 
we refer to it, as industrywide bargaining ? 

Mr. Lucas. No, it would not. Pattern bargaining is usually with 
one company, or one segment of an industry, so that the union or 
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management may have a pattern by which they may bring pressure 
to bear upon others in the same industry or like industries to reach 
identical or similar agreements. 

Chairman McConneii. When we speak of the term “industrywide 
bargaining,” as you have stated it, how many industries engage in 
that, would you say, where the national health and safety and wel- 
fare of this Nation are affected ? 

Mr. Lucas. Many industries. I could not respond in number, Mr. 
Chairman, as to how many there are. But I can say to you, sir, that 
unless some protection is given to the American people, every industry 
will eventually be in the control of labor union leaders who are seek- 
ing to get industry-wide bargaining. 

Chairman McConneti. How about area bargaining? There is 
a lot of bargaining by areas. Would that be under the term “industry- 
wide bargaining” ? 

Mr. Lucas. If in the same industry, yes, with competing employers. 

Chairman McConne ty. You cannot name the definite companies. I 
do not mean the names of companies, but the types of industries which 
carry on industrywide bargaining. Can you name a few? You 
have mentioned the maritime industry. 

Mr. Lucas. Yes, sir, if you wish me to give a few examples, there is 
the maritime industry, the steel industry, the coal industry, some 
segments of the oil industry, the pulp and paper industry, baking in- 
dustry—they are too numerous to name here, Mr. Chairman. ‘They 
go throughout our whole economy. I can bring before the committee 
a list of them if the chairman desires. 

Chairman McConne wu. I think that would be useful. 

(The information referred to will be included, when furnished, in 
the appendix.) 

You are broadening out in your statement there. When you made 
your first original definition or statement of the meaning of industry- 
wide bargaining, or what you had in mind, and then I asked about 
pattern bargaining, you said that that was somewhat different, and 
then you have mentioned the steel industry. Now, I understand the 
steel industry considers that they do pattern bargaining. 

Mr. Lucas. Whether it be pattern bargaining or industry bargain- 
ing, | will not belabor a definition with you, Mr. Chairman, but the 
effect is the same. The local employee in the local plant has no con- 
trol over the final decision made between those representing him and 
those representing his employer at the national bargaining table. 

Chairman McConnetit. Then, Mr. Lucas, what I am getting at or 
was getting at in my earlier question, you are including, then, under 
industrywide bargaining, pattern bargaining and area bargaining? 

Mr. Lucas. If they affect an industry; yes, sir. 

Chairman McConne tt. Mr. Barden? 

Mr. Barven. Mr. Lucas, I want to compliment you on your state- 
ment, and on your nerve for wading into a problem that all of us have 
been dipping our toes into. It is explosive, it is important, and I ex- 
pect there are more people in America today interested in this ques- 
tion than any one question, outside of the Korean war. I do not 
think there is a member of the committee who has not wrestled with 
the same problem. I have a few ideas of my own about it that I am 
not absolutely wedded to, and I am certainly not uncompromising in 
my attitude toward other ideas which seek to solve the problem. 


e 
h 


LABOR-MANAGEMENT RELATIONS 35 


It would be repetitious to again recount the dangers that this Na- 
tion has confronted, and possibly already the lives that have been lost 
on the battlefield for lack of supplies at times. Those of us who were 
here back yonder several years ago, we know something about the 
tie-ups when the Battle of the Bulee was on. and we know of others. 

You have correctly stated that within the grasp of 4 or 5 men in 
this country today there is this power. I do not say that all of them 
would exercise the power, or that 1 of them would, but the 4 or 5 
men acting as you outline could absolutely paralyze your Air Force, 
your Army, your Marine Corps, and your Navy. 1 do not believe the 
American people deserve that kind of haz: ird hanging over them. 

The solution is what we seek. I bt. not say that even Harry 
Bridges would deliberately do something to help the Communists, 
but 1 wonder if there is anyone in the room but who thinks that he 
leans a little bit toward that way of thinking. 

Mr. Lucas. The courts think so. 

Mr. Barpen. And the American people think so. 

Now, are we to entrust to him the power to say whether supplies 
shall go to the boys in Korea 

Mr. Lucas. We are tr me him every day. 

Mr. Barpen. Every day, yes. I am not the only one. There are 
many others who have a boy in the mixup right now. I think he 
deserves better treatment. I shall not act in a punitive manner. I 
would not hurt anyone knowingly unless that one had designs on 
hurting my own folks. 

I have a statement here that I am not going to take issue with the 
gentleman on his handling of the problem, because it is the most 
definite proposal that has come before the committee, and I think it 
rests upon the shoulders of every man here to give the best he has to 
it. Then if we can work something out of the combined efforts and 
minds, that is all right. I am not going to take issue, as I say, with 
you on this. I would like to proceed very cautiously in this field. I 
would like to hope that we would have the best thought and the best 
honest efforts of the union leaders. 

I remember very distinctly sitting on this committee when the Taft- 
Hartley bill was up, and I pressed the labor leaders that came before 
the committee to help us. We were not labor experts. We were — 
trying to represent the American people, and they were the labor 
experts. We wanted some help from them. When I pressed one of 
the distinguished labor leaders for an answer, what did he suggest ¢ 
He suggested that Congress go home for 10 years and go to sleep. 

Then, of course, I wanted to know of him just who he expected to 
run the country while Congress was asleep. Congress may be subject 
to a good bit of criticism, and we undoubtedly “make our share of 
mistakes, like others, but it might be well if there be another labor 
leader of the same opinion as the one who gave utterance to that 
statement, to stop and consider that the United States Congress is 
the only thing on God’s earth that stands between the American people 
and a despotic or one-man government. It may be a thin wall. If it 
be so, then it should be repaired and strengthened, and not sent home 
to go to sleep for 10 years for the Government to roam around: in 
whosever hands might be strong enough to grab it. 

So with this, there is more danger to this country, or I would say 
it is just about an equal danger, perhaps not present this very day, 
but when we look back and see what has happened in the past 10 
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years, who would hazard a guess as to what might be the picture 10 
years from now. 

I would like right at this point to put in a suggestion that has come 
to me, being one who does not like a strong central government. I do 
not care for all the power in this country to be centralized here in 
Washington. I never have liked it, and I was born in a community 
that did not like it. So it is not my attitude to want to pour more 
power into Washington. But there are certain powers that must of 
necessity be vested in the central government if that central govern- 
ment is to remain in a position that it can keep the other governments 
in line. 

I have no desire to increase either the extent or authority of the 
National Government in the field of labor-management negotiations. 
In fact, most thinking persons agree that there is too much government 
interference now. Therefore, my suggestion is based on the con- 
ception that there need be no interference with collective-bargaining 

ractices now in effect—until and after such collective bargaining 
on become a threat to the national health, welfare, or security. 

But once there has been such a threat, and the emergency provisions 
of Taft-Hartley have been invoked to meet such a threat, it is my opin- 
ion that industry-wide bargaining in that industry must thereafter be 
prohibited by law. 

Technically, there is no difficulty in drafting such an amendment to 
our national labor statute. The provisions of title III of the Labor- 
Management Relations Act of 1947 are peculiarly well designed to pro- 
vide a judicial determination of those labor-management disputes 
which create a threat to the Nation’s health or safety. 

Once such a finding has been made, my proposal is that thereafter in 
that industry—and we can rely on other Federal statutes to give us a 
definition of such industry—no person would be eligible to act as a 
collective-bargaining representative for the employees of more than 
oneemployer. At the same time, the employers in that industry would 
be forbidden to subject their collective-bargaining policies to common 
control or aproval. Penalties for violation of the proposed law could 
take the form of unfair labor practice proceedings as now provided in 
the Taft-Hartley Act. 

Then you go on from there and elaborate on the advantages of that. 

Now, of course, that does not take over as firmly or as quickly as the 
no ipa made by you. I will not belabor you at this time to try to 

reak up such mammoth organizations as the General Motors, which 
is into every kind of manufacturing from a $1.49 clock which they sell 
you for about $20, to the best automobile in the country that I know 
anything about. 

So when you begin to try to dissect a mammoth organization of that 
kind, it is no easy matter. But it is my view that the President of the 
United States, or the legally constituted authority designated by the 
Congress, when that authority determines that this country’s health, 
welfare, and safety is involved, then is the time to take over, and take 
over firmly, and if they cannot operate without strangling our econ- 
omy, then my proposal is that they must operate individually, and 
thereafter it would be illegal for them to remain in a combination. 

As a matter of fact, I think the gentleman will agree with me now 
that every day we are forcing the violation of one Federal law in order 
to comply with another Federal law. We have the antitrust law, and 
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yet we force these companies to combine themselves together in as 
clear-cut trust as ever existed in order to combat the labor law that we 
have set up. 

There is not any denial of that statement that I know of. Do you 
know of any? 

Mr. Lucas. I do not. 

Mr. Barpven. I cannot see where we can get anywhere by bumping 
those two heads together. At a little later time I will be at the gentle- 
man’s knee for further instructions, and maybe out of what thinking 
I have done on it, I might have some idea. But at this particular 
moment, I am inclined to be cautious, and take over the minute that 
the duly constituted authority says that this country’s health, welfare, 
and safety is involved. 

Now, if we can take hold of it there, and stop it, we are going to 
make some folks mad, and they are going to call us what we is and what 
we ain’t, but at the same time the American people are just as surely 
expecting this Congress to strengthen the arm of their Armed Forces 
as anything I know of. If you do not think that that is right, just 
be around some father when he picks up the paper and he sees where 
supplies are being tied up, or where this has happened when he has 
got one or two boys over yonder climbing on their stomachs and down 
through those rocks, dodging hand grenades and one thing and an- 
other. So we need not wait until it breaks into the open. 

T again congratulate the gentleman for his presentation, and IT want 
to thank him personally for the thought he has given to it, and at the 
same time apologize for talking too much. But I wanted my sugges- 
tions to be in the record along with yours, not for the purpose of con- 
tamination, but with the hope that it might help a little bit. 

That is all I have. 

Mr. Lucas. My only suggestion, Mr. Chairman, is that Mr. Barden 
should be sitting here, and I there. 

Mr. Barven. You can treat me just as though it were reversed. It 
is all right. 

Chairman McConnetu. Mr. Powell. 

Mr. Powe tw. Mr. Lucas, your bill H. R. 2545 is aimed at protecting 
the general public; is that right? 

Mr. Lucas. That is true. 

Mr. Poweiu. How would this bill do that? 

Mr. Lucas. Mr. Barden has explained better than I, Mr. Powell. 

Mr. Powe... In the event of national emergencies, you mean / 

Mr. Lucas. Before national emergencies. It will prevent the con- 
spiracy between labor union leaders and management to set prices, 
which will reduce consumption, thus reducing our standards of living. 
It vests in labor and management power which should not be exercised 
in a democracy. These things are matters which should receive the 
attention of the whole Congress in order to protect the American 
people from these evils which I have described. 

Mr. Powe.v. But if you destroy competition, then do not prices rise? 

Mr. Lucas. Yes, and that is what happened in the destruction of 
competition among these monopolies, and so this will stimulate com- 
petition. 

Mr. Powe.t. Then if you through this act allow labor to pick off 
company by company, would that not destroy the competition between 
companies? It would destroy at least small companies. 
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Mr. Lueas. Mr. Powell, I must repeat what I stated a while ago to 
another gentleman, that I have faith that these companies are going 
to be able to protect themselves, if the rules of the game are laid down 
and abided by by both parties. I do not see where it is the duty of the 
United States Government to prevent any group from striking one 
company, and if a company is not strong enough to stand a strike, it 
should not survive. 

Mr. Powe.t. You agree to that, then? 

Mr. Lucas. I agree to that. The union itself is not going to be 
so unwise as to close a company where its employees are making a 
living. 

Mr. Poweiu. Under this bill, then, all I can see left after a period 
of time would be General Motors. 

Mr. Lucas. You take the direct opposite view. This is to encourage 
bargaining on a local level, and if there are strikes on the local level, 
I say well and good; who are we to prevent a union from striking? 
I think the unions might be in some instances, not by Congress, of 
course, but they should be allowed to strike in order to get what they 
deem to be a living wage. I am not going to mee in any legis- 
lation which will prohibit the right to strike. I believe in the right 
to strike. 

Mr. Powe. Let us take a picture of steel. The union picks on the 
smaller steel company, and that steel company, you say, if it fails, 
it is all right, and if they are not strong enough to protect themselves. 

Mr. Lucas. That is right. 

Mr. Powe. They are gone, and then they take the next one. What 
is to stop this picking off process ? 

Mr. Lucas. Our country seems to have survived it up until 1932. 

Mr. Powe... But we have a different economic system now. We 
have gone into big business in such a way that we are operating not 
on the industry-wide basis from labor’s standpoint but industry-wide 
from management’s standpoint. 

Mr. Lucas, If you carry your illustration to another degree, you 
will be endorsing all labor belonging to the same union and all man- 
agement belonging to the same association, so that they all get together 
in one bargaining table, and everybody there decides what is best for 
the American people. 

Mr. Powerit. They are just about that way now. 

Mr. Lucas. And I want to stop it. 

Mr. Powexi. Even at the risk of destroying small business, and 
putting more power in the hands of bigger business? 

Mr. Lucas. I do not think it will do that. 

Mr. Poweti. Now, small businesses cannot get by now because they 
have the backing of big business in a strike. If they cannot do that 
how would they be stronger without the backing of the bigger men # 

Mr. Lucas. Because they will be dealing with the labor union on its 
same level. 

Mr. Powerex. Then I have another picture.I want to bring before 
you. We are getting ready to clean up the waterfront within the 
ranks of the American Federation of Labor. If your bill was in 
effect, how could they do that, because it is going to be a bitter and 
bloody fight, and it is going to be a fight against the steamship owners, 
who have worked hand in glove with Joe Ryan and the longshore- 
men’s group. Testimony has brought that out. Now, it has got to be 
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an industrywide fight on the part of the American Federation of 
Labor to clean up the longshoremen’s situation, and how can it be 
done if this bill would be in effect? It would encourage racketeering 
and encourage the small union operator to deal with the small steam- 
ship line and the small-business man. 

Mr. Lucas. Dr. Powell, I am not sufficiently acquainted with the 
facts of the strike now in progress in New York Harbor to be able 
to apply it in all particulars, or to apply my bill in all particulars to 
that condition, but I think that some of those tugboat owners employ 
more than 100. They would be covered by this law, and thus would 
be forbidden to strike in the entire industry. 

Now, those who employ regularly less than 100 could be repre- 
sented at the bargaining table by one representative. I assume the 
entire New York Harbor would fit into a 50-mile radius. As much 
as we dislike corruption, which has been shown to exist in New York 
Harbor, has the State of New York and the State of New Jersey be- 
come powerless? Do they no longer have sufficient police power to 
protect their people? Or shall they come to Washington for aid? 
It is not our province, I sincerely believe, in every case of corruption 
for the United States Government to go down there and try to clear 
it up. I think the State of New York ought to exercise that power. 
We are a Union of States; and, if your own State does not have that 
power, then let us study it here in Washington. 

Mr. Powe... That is what we are going to have to do, because it is 
not a question of New York; it is a question of New Jersey and New 
York and other ports. But right there, even though it is only one 
river, and there are two States sharing it, it is going to be a question 
of Federal power. That is another thing. But I think frankly that, 
with this kind of law, it would bring about the direct opposite of your 
intent, and I think it would strengthen labor unions, drive prices up, 
and destroy small business. I cannot see any other effect of it. 

Mr. Lucas. I take a different view; or, if I took that view, Dr. 
Powell, I should not have introduced the bill. 

Mr. Powe. One last thing, and that is this: The emergencies that 
my colleague, Mr. Barden, mentioned which threatened the health 
and welfare of the Government are provided in title IT, section 206 
of the Taft-Hartley law, and the President has the right, whenever 
there is any type of lockout or strike that endangers the health and 
welfare of our Government, to*move in with the Attorney General 
and get an injunction, and immediately stop it. That is taken care of. 
That is all I have to say. 

Mr. Barven. Would you let me say this, Mr. Chairman? Just in 
connection with that, that is for 80 days, and then what after 80 
days? Is it everybody for himself and the Devil take the hindmost ? 

fr. Battery. That is the Taft-Hartley law. 

Mr. Barpven. That is what he referred to; and, if you want to im- 
plement that and put the same discretion in the Federal judge which 
is in the Federal judge in every other injunction matter that I have 
had the privilege to appear in the courts on, then you would vest in 
the Federal judge the right to extend that 80-day period. But, as 
the law is now written, you can cope with it for 80 days. Of course, 
I will say this: The Taft-Hartley Act has not been in friendly hands 
to administer, and it has not been invoked when it should have been, 
and it has not been given any too good trial, as far as that is concerned. 
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But I fear for the American people; and, when you speak of New 
York, there is a rope around Js York City’s neck. If they wanted 
to draw it tight, they could certainly cut your wind off up there mighty 
quick. They could not draw one around my neck in the wide-open 
country. 

Mr. Powe... It has been done. 

Chairman McConnett. Mr. Bailey. 

Mr. Battery. In plain language, the gentleman from Texas wants 
to destroy all organized labor in small pieces, and not stage a general 
massacre, I would like to ask the gentleman from Texas if his pro- 
posed inhibitions against monopolistic lockouts, if he considers that 

ual restraint upon industry, are equal to what he has imposed upon 
labor in this proposition ? 

Mr. Lucas. I 

Mr. Baitey. I would like to go into this matter of what you con- 
sider a monopolistic lockout. I want to call your attention to a situa- 
tion that is developing in my State of West Virginia at the present 
time. That is the tendency of the coal companies to close up mines 
that employ as many as three or four hundred men, on the ground 
that they can produce their coal cheaper in another operation that 
the same company is operating. They just simply lock it up without 
any other explanation than that. Would you consider one of those 
closures to be that? You have to agree that it tends to give the 
company a monopoly of the industry. Would you consider that your 
law would apply and prohibit their locking up a coal operation of that 
kind? 

Mr. Lucas. Mr. Bailey, without going into details with you, with 
all of the facts, if they closed that mine because of a labor-manage- 
ment dispute, they are violating the law. 

Mr. Bawtey. There was not any dispute. 

Mr. Lucas. If they closed that mine out of their own discretion as 
to how best to operate their own property, I do not think it is the 
duty of the United States Government to tell a man or have John L. 
Lewis to tell him whether he is going to open or close his mine. 

Mr. Batrey. If they are continuing to do that, they are encourag- 
ing the building of a monopoly to run the industry. 

Mr. Lucas. There is sufficient incentive for a man to mine coal if 
he is making a profit, and if he is not making a profit I should think 
he would want to close his mine. ‘ 

Mr. Batter. I would like to go a little further with the gentleman, 
into the question of the effect on our economy. Do you not believe your 
proposal would tend to confuse, rather than to stabilize, our economy ? 

Mr. Lucas. No; I do not take such a view. 

Mr. Battery. Let us go back to the testimony given before our com- 
mittee here, I believe by Mr. Wilson, at that time Economic Stabilizer, 
about the time he resigned. You will remember we went into the 
details of that steel contract, and testimony before this committee 
here tended to show, and did show conclusively, that the steel com- 
panies were willing to pay approximately 2l-percent increase if the 
contract was for 18 months, as against approximately a 13-percent in- 
crease if the contract was for 1 year. 

Now, they must have placed a value on stabilizing our economy 
and our industry in that they were willing to pay a greater wage 
increase to get a longer contract. 
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Now here you propose to break up this into small blocks. I insist 
that it would tend to confuse rather than to stabilize our economy. 
They certainly had some value on a long-term contract, industry- 
wide, and they were willing to even pay a greater increased wage to 
get a contract of that kind. You remember very well the testimony. 
~ Mr. Lucas. But I did not draw the same conclusion from it. 

Mr. Batter. What conclusions do you draw from it? 

Mr. Lucas. If we are going to talk about that testimony, I will re- 
late it to this bill. The industry in that case was anxious, of course, 
to get stability in its labor relations. It was willing, as you say, to 
pay more for a longer contract. Every employer should be willing to 
do that. He does not have to go through the unhappy period of 
bargaining, and the risk of having to pay more and make less profit; 
and, after all, that is what every manager seeks: is greater profit. 

The evil with the situation described by Mr. Wilson is that those 
who were sitting at the bargaining table in the steel dispute were 
representing every company in the United States that used steel, where 
the United Steelworkers had the company organized. But the little 
company in the far reaches of the land had no influence at all over 
the decision made by the big companies here. The local worker in the 
little company in the far reaches of the land had no influence at all 
over the decision made by Philip Murray at the bargaining table. 

Mr. Battey. That brings us right back to the question I asked you. 

Mr. Lucas. Do you endorse that situation? Do you favor that? 

Mr. Battery. I am not making a commitment on that right at the 
present time. I later will do it when we get ready to mark up the bill. 

Mr. Lucas. I am trying to prevent that situation, and I am going to 
be unequivocal about that. I do not like it, and I am trying to pre- 
vent it, and that is the reason I introduced the bill. 

Mr. Bartry. That brings me back to the question I asked you. Have 
you considered your legislation a sufficient restraint, comparable to 
the restraint you are putting on labor, on industry, to drive out of 
business your little industry / 

Mr. Lucas. I intend that it shall be.as strong an inhibition upon 
management as it is upon labor. If it is not, we can amend it later on. 

Mr. Battery. I was intrigued, Mr. Lucas, on your answer to the 
question, asked by the gentleman from New Jersey in regard to the 
railroads. May I ask you if you would advocate putting the present 
railroad-labor legislation into the bill that we are proposing to write 
here 

Mr. Lucas. If the gentleman offers such an amendment, I will give 
it serious consideration. 

Mr. Batrey. I was not even considering offering such an amend- 
ment, but I was thinking there were considerable railroad employees 
down in certain sections of Texas. 

I would like to call the gentleman’s attention to his statement that 
this industrywide bargaining is something new. Did I understand 
the gentleman to say it was unheard of prior to the writing of the 
Taft-Hartley law, or what was the period that you gave. You used 
the term “1932,” but not in that instance. 

Mr. Lucas. I said it was only since 1932 that it has blossomed to have 
such economic strength as it affects everybody in America. 

Mr. Barry. I would like for the gentleman to know that in the 
coal industry they have been bargaining on an industrywide and 
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nationwide basis for as long as I can remember the industry, and 
there is not anything new in that industry. 

Mr. Lucas. Well, your memory is very short then, Mr. Bailey, be- 
cause the bargaining in the coal industry began industrywide only 
during the Wage Stabilization days. 

Mr. Battry. They were bargaining even during World War I, and 
later on, after 1932, there was bargaining of that kind, and it was 
on an industrywide basis. 

Mr. Lucas. I disagree. 

Mr. Battery. Well, the gentleman does not live in a coal area like 
I have spent my life in. 

Mr. Lucas. Well, fortunately for me I do not; and, therefore, I 
can vote my honest convictions with regard to labor legislation, Mr. 
Bailey. 

Mr. Battery. Do you consider that your proposal here is a violation 
of the guaranties, we will say, in the platforms of the two major 
political parties, that we have free collective bargaining, and is not 
this a further restraint, and is not this some more of your punitive 
legislation that is already in the Taft-Hartley law ? 

Mr. Lucas. No, Mr. Bailey. 

Mr. Baitey. To punish somebody. 

Mr. Lucas. I disagree, and if you want to argue the Taft-Hartley 
law we will take that up later on in executive session. This is not 
punitive. 

Mr. Battery. I do not know but what that is a good suggestion on 
the part of the gentleman from Texas, and we will certainly get 
around to an argument on various angles of the Taft-Hartley law. 

That is all, Mr. Chairman. 

Chairman McConnetu. Mr. Perkins. 

Mr. Perkins. Mr. Chairman, I know the gentleman from Texas 
is very sincere in his observations that he has made here this morning. 

Mr. Lucas. Thank you. 

Mr. Perxtns. And I know that he is as patriotic as any man in 
the country. As it happens, we soldiered at the same camp in his 
district during World War II. But I want to discuss one industry. 
I would like to take the coal industry and discuss it a little with you. 
It is my candid judgment that the repercussions that would flow 
from the passage of this amendment, if it were enacted, would go 
a long way to destroy the economy throughout the Nation. 

Now, for instance, in the district that I am privileged to represent, 
coal-mining counties extend far beyond your fifty-mile radius; and, 
if this amendment was adopted, it would appear to me that some five 
or six large coal companies would put everybody else out of busi- 
ness, and that the purchasing power of the employees in the coal in- 
dustry would commence to drop. One group in the coal business 
would compete against another group beyond this fifty-mile radius, 
and I am of the opinion that it would not be long until you would 
have a bad economic condition. We already have a bad economic con- 
dition, but the economic condition would be much worse, and it would 
destroy many small businesses. I know you do not agree with me. 
I believe that it would destroy the purchasing power of the miners, 
one group right after another. Above everything else, it would soon 
destroy the unions, because in a period of unemployment, it seems to 
me, we would revert back to those old days when the boys were work- 
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ing 14and 15 hours a day for $12 and $14 a week. I believe that would 
come true if this amendment was to go into effect, just picturing my 
district and taking my district as an illustration. 

Mr. Lucas. You take another look at this bill, and I do not repeal 
the Lucas wage and hour law. 

Mr. Perkins. Now, let me ask vou another question. Does this 
bill affect the administration of welfare funds in any wise / 

Mr. Lucas. No; it does not affect it. 

Mr. Perkins. The reason I asked that question, if I recall correctly, 
the Hartley amendment placed a ban on the administration of welfare 
funds by employees or representatives of a union. Now, maybe the 
attorney can answer that question. 

Mr. Lucas. I cannot see any relation between a curtailment of in- 
dustrywide bargaining as it might affect welfare funds, Mr. Perkins. 
I have no intention to do anything about welfare funds. That is 
another field entirely. 

Mr. Perkins. Do you not think it is a healthy condition to bargain 
industrywide, Mr. Lucas? 

Mr. Lucas. Yes; I can see that, and I have provided an excep- 
tion in my bill that would permit industrywide bargaining in a local 
area. But the nationwide bargaining, Mr. Perkins, I believe, has 
reached such a state and a strength that the people themselves are 
suffering as a result of it, and I know that you would not disagree 
with me when I say that our national-defense effort would be seriously 
harmed if all of your coal mines were closed for any extended period 
of time, at a time of national crisis. As you well know, for Mr. John 
I.. Lewis to close those coal mines on mere whim or caprice, I think 
you will agree with me that, theoretically at least, such power should 
not reside in any one man in a democratic country. 

Mr. Perkins. Well, it has never been the intention of Mr. Lewis, 
I am certain, to do any harm to the general welfare. 

Mr. Lucas. You say you do not believe he would do it, but you do 
not deny that he could do it, do you? 

Mr. Perxrns. In every instance where there has been a strike, there 
has been many millions of tons of coal above the ground, anywhere 
around 60 million average, and in many instances far beyond that. 

Mr. Lucas. That may be true, but still, and I do not want to be 
argumentative about this, my colleague, you agree with me that 
theoretically we ought not to ‘allow that power to reside in any one 
person’s hands in a true democratic countr y? 

Mr. Prrxrns. I believe this amendment would bring about a dia- 
metrically opposite viewpoint from what you have in your mind. I 
think it would go a long way toward destroying the economy in the 
Nation, in the event your amendment was passed. 

Mr. Lucas. I invite you to give thorough study to it, because I be- 
lieve that with your intelligence you will be able to see that presently 
you are wrong. 

Mr. Perkins. We will certainly give it careful study. 

Chairman McConnewu. Are you finished, Mr. Perkins? 

Mr. Perkins. Yes. 

Chairman McConne tu. Mr. Howell. 

Mr. Hower. Mr. Lucas, I think any fairminded person would 
agree that there are some potential or even actual ills that result from 
nationwide or industrywide bargaining, but it seems to me any strong 
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medicine such as you propose as a cure for it will probably bring about 
more actual illnesses and bad conditions than those you are trying to 
prevent. 

As has been mentioned before, we have a provision in the Taft- 
Hartley Act to deal with nationwide strikes or strikes that affect 
the national welfare, health, and safety, and probably it is not the 
best or the most effective method that we could have. It will probably 
stay until we find some way of improving it by making it fairer and 
more effective. I just actually wonder if we do not bring about a lot 
of conditions and situations that are really worse than those we are 
trying to cure. 

There are a couple of questions I would like to ask you. Is it your 
idea to prohibit joint bargaining between representatives of employees 
of subsidiaries of large companies. for example, United States Steel 
Corp. 

Mr. Lucas. If they are all employed by the same company there is 
no inhibition here. 

Mr. Howe. I am talking about United States Steel and 
subsidiaries. 

Mr. Lucas. If they are different companies, yes. Then they work 
for different employers, and I would forbid the representatives of 
workers of different competing employers from being represented at 
the bargaining table with the exceptions that I have set out here. 

Mr. Howe .. In effect, in United States Steel we have one employer, 
although they are broken up into different corporate entities in many 
cases, and it seems to me that you don’t really deal with that very 
effectively. 

Mr. Lucas. I will hasten to confess that my bill may not be the 
identical wording that we would want to pass on to this committee to 
deal with, as you say, the problem which faces the people. 

Mr. Howet. Is it your impression that your bill would have the 
effect of allowing United States Steel or any other large corporation 
and its subsidiaries to proceed in the same way as they have in the 
past, and maybe break up or atomize the bargaining powers of the 
employees in the various plants? 

Mr. Lucas. I would have to go into that more thoroughly with re- 
lation to the corporate structure of United States Steel. If they are 
competing employers, I don’t think they ought to be represented out- 
side of this exception here, by the same bargaining agent. If they are 
working for the same employer, then let them strike company- 
wide if they desire. 

Mr. Howett. Of course, if it does have that effect, it certainly would 
not seem to me to be fair. Do you think it is wrong for a union to 
seek to establish basic wage, hour, and working conditions throughout 
the country 

Mr. Lucas. No, I do not think it is wrong for a union to seek good 
working conditions; however, you describe the term, and whatever 
qualifications you place upon it, throughout the country. That is the 
union’s duty, Mr. Howell. I think it is wrong for a union to have 
the a to establish them by use of a nationwide or industrywide 
strike. 

Mr. Howey. But you do not think it is a bad objective for a na- 
tional union or a union representing a large segment of an industry 
to seek to establish good and somewhat similar basic conditions of 
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wages and employment throughout the country or throughout an 
industry ¢ 

Mr. Lucas. I repeat, I would deny them the use of a weapon which 
is against the interest of the general public, in order to achieve that 
goal. 

Mr. Howey. You would not want to say whether you think it is 
desirable as an objective or not? 

Mr. Lucas. I have said so, categorically, certainly it is a desirable 
objective but I do not want them to use the weapon which will harm 
everybody in order to reach that goal. 

Mr. Howe... Do you not think there is a possibility in your pro- 
posal, as has been suggested here before, of stifling the right of small 
companies to get together and strengthen their bargaining position 
as against the large companies ? 

Mr. Lucas. Maybe so, Mr. Howell. I should like to confer with 
you and the committee about that provision. I don’t know. I must 
use Mr. Barden’s term, I am not wedded to the words in this bill. 

Mr. Howent. It seems to me you have brought it down to an 
awfully strict and fine point where you set up the standards of less 
than 100 employees and within a 50-mile radius, 

Mr. Lucas. I claim no credit for originating those terms, Mr. 
Howell. 

Mr. Howetx. Do you apologize for it or think maybe you are 
wrong? 

Mr. Lucas. No, I don’t apologize. I think that the committee 
ought to have something before it and I used that which had been 
before the committee before. No, I offer no apology for it, and in fact 
I think that until someone shows me some figures that are better than 
these which I have offered, that the committee should accept those 
as final. 

Mr. Howett. You are a little bit inclined to admit that maybe you 
are wrong on that? 

Mr. Lucas. Oh, Mr. Howell, I think that I am just like you are, and 
most of us: we don’t pretend to be experts in every field and we are 
rather modest about our expertness in any one field. 

Mr. Howe ux. It seems to me a better approach to this whole prob- 
lem might be like Mr. Kearns was trying to suggest a little bit ago, 
something that we could do to bring about more democratic pro- 
cedures in some of our labor unions and organizations, and approach 
it from that angle rather than one more interference with collective 
bargaining. 

Mr. Lucas. I disagree with you there. This is the democratic pro- 
cedure because it encourages bargaining on the local level. This is 
the pure democratic procedure, and this prevents the bargaining from 
being done at the top as it affects everybody in the industry. 

Mr. Howe x. I cannot see that. 

Mr. Wier. Mr. Chairman, the hour is getting late and there are 
others here to be heard, and there has been some comment made here 
that should be responded to in connection with the Lucas bill. I 

will limit my comment here to just a couple of specific questions. 
First, I have heard it said that this bill is in the public interest. That 
has been mentioned here a number of times. I think we have heard 
that for centuries, the public interest. Who is the public? Involved 
in this very question here is the welfare and the economic stability of 
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millions of people who are a party to this legislation. There are, I 
think by correct figures about 17 or 18 million members of the trade- 
union movement in this Nation, at least that, and added to that of 
course, is the wife and family of these individual members. Then 
more than that, all of the activities of the trade-union movement in 
this Nation have lent a helping hand to millions of unorganized and 
white-collar workers, because of advancement that labor makes cer- 
tainly finds its way into the other fields. 

So I am not hesitant to say that it is wrong to say that all of the 
public is the victim of this so-called industrywide bargaining. I will 
say that 50 percent of the American people have a vital interest and 
concern in the right of free labor in this country. Yes, I used the 
word “free” for the 4 years that I have been here in the House I have 
day after day heard the exploitation of the word “free-enterprise 
system,” a return to the free-enterprise system. 

President Eisenhower in his message to the Congress, in the state 
of the Union message, elaborated quite strongly on a return to the 
free-enterprise system. It is a case of getting the Government out 
of these situations where it can be better handled in the fields that 
they represent. 

Now, you certainly cannot have your cake and eat it. You can- 
not have a free-enterprise system here and you cannot have a free col- 
lective bargaining system and then put limitations of this type on and 
call it a free-enterprise system. Either we are going to have to 
admit that we are on our way to dictatorial powers here, and limi- 
tations, and legislation that limits the rights of, in this case, labor, 
and still proclaim from the housetops our love of the free-enterprise 
system. 

Somebody made mention here that he does not believe that any one 
individual in this United States, whoever he may be, who perchance 
has been elected by thousands of members to represent that union 
in the authority as a chairman or a president, should be allowed to 
‘all a strike without the approval and without the vote of the entire 
membership of that great international. Well, that has been dis- 
proven. Congress did make some mistakes in their passage of the 
Taft-Hartley Act. That is admitted, or we would not be here today. 
One of the first mistakes that they confess to is that in 1947 when 
they passed the Taft-Hartley Act, that this domineering dictator- 
ship of the trade-union movement lent no voice or activity or ex- 
»ression to the whims of the mastermind. So you passed a law that 
balers any union could have a union shop—you passed a section—that 
before any union could have a union shop in this United States or 
any employer could give that union at the dictates of the power 
of the president of the international, it must have a vote of the mem- 
bership involved. Because the statements were made in both the 
House and the Senate that millions of workers were being submitted 
to contracts and agreements drawn up which they did not support. 

So we had to have these votes. Well, the answer to that is now 
history. The result was that the voting membership all over this 
United States went to these National Labor Relations Board polls and 
they voted 99 percent for the very thing that the Congress said they 
did not want, and that they ought to have a right to make a decision 
on. So that was mistake No. 1. 
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Now, we find that perhaps there are some more mistakes in the 
Taft-Hartley Act that ought to be reviewed. We come down to 
the Lucas amendment. Now, I have served 28 years in the labor 
movement, Mr. Chairman, not as a member but as one of those, one 
of the brass, let us say. I have probably played my part in a lot 
of strikes since 1922, when I returned from World War I. I have 
been on the picket line and I have been picked up for obstructing the 
free access of people on the street. That was picketing. 

So I have some knowledge of some history since 1922 on the trials 
and tribulations of labor. This bill, Mr. Lucas, in my opinion, from 
my experiences, and I think you will hear more about it as we go on— 
this bill will take the labor movement of this Nation back to the 
1920's. This is a harmless little bill, I have not used that yet, but I 
expected it this morning. 

Mr. Lucas. Lam glad t to hear you say that. 

Mr. Wier. This is a harmless little bill that only restricts collective 
bargaining in industry-wide contracts. With regard to industry- 
wide contracts, this bill will destroy a lot of trade unions, a lot of them. 
Now, in the 1920’s the American Federation of Labor and the railroad 
brotherhoods were the two significant organizations of the workers 
of this Nation. In those days the American Federation of Labor con- 
fined itself almost entirely to trades, skills, and aris. They were never 
successful in entering the oncoming mass production plants. They 
never were able to get a foothold in those fields. And there were 
reasons for that, as was proved later. 

Now my experience, Mr. Lucas, in connection with this bill—and 
when I make that accusation of taking it back to the 1920’s, I mean 
this: The employers in 1920 as a rule were very poorly organized as 
an operating unit, setting policies and working in the interest of the 
industry. Most of them were on their own, and it was then more free 
enterprise than today. Through Government activities today, Mr. 
Lucas, we have forced the organization of all employers in all indus- 
tries because they have got to come down here to meet their problems 
and so they all come down here as trade associations. 

[have lost many a strike as a result not of this bill but as a result of 
what this bill will do. I called strikes in an industry in Minneapolis, 
in the 1920’s, where I had a justifiable cause, with a 30- or 40-cent an 
hour wage policy, and the mine that I called that strike in placed other 
plants around the Midwest and the mine I called the strike in was 
successful in crippling its production, or perhaps totally closing the 
plant. What happened? The plants shifted the operations, and put 
the sign on the door, “Closed for repairs,” and shifted its production or 
its activity to another plant, either in Minneapolis or out of Minneapo- 
lis, or to one of its branches. 

Now, then that might have happened in the case of shifting its pro- 
duction and its orders to another plant in the industry that had no 
relation to this plan. Now, under your bill I am forbidden to operate 
on a contract that calls for industrywide bargaining, and I cannot 
close that loophole where he escapes. 

Mr. Lucas. Show me, Mr. Wier, if I may interrupt you, where I 
encourage in my bill an employer to violate the law as it is on the 
books now ? 

Mr. Wier. Your bill, as you have said, prohibits collective bargain- 
ing contracts on an industry-wide basis. 
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Mr. Lucas. I don’t think I said that, but go ahead. 

Mr. Wier. I heard you very distinctly say, Mr. Lucas, that this 
Nation, the people of the Nation and the Government is fed up with 
these dictatorial powers that are presently vested in a number of 
leaders in this country that can tie up a complete industry because of 
industry-wide bargaining, is that correct ? 

Mr. Lueas. That is right. 

Mr. Wier. And you want to break that up. 

Mr. Lucas. I want to curtail it. 

Mr. Wier. Well, I have not read your bill, but does this bill in any 
way limit the steelworkers from continuing their present policy of 
contract ¢ 

Mr. Lucas. Where the steelworkers bargain across an industry, yes. 

Mr. Wier. That is what I am talking about. 

Mr. Lucas. You used the word “limit,” Mr. Wier, and I do not want 


to argue with you. You goahead. You are making a beautiful state-_ 


ment. If you have some questions to ask me, you can go ahead. 

Mr. Wier. Now let us get that straightened out here without apply- 
ing the language of the bill. I am asking you what your intentions 
are. Let us take the oil industry. That is one that you are particu- 
larly concerned with, or have been in the past. 

Let us take the coal industry, or the steel industry, or the auto 
industry or the meat industry, and they are bargaining today in the 
meat industry with five major companies and probably a couple of 
hundred secondary companies, all on a pattern. Now, we get back 
to that word “pattern” that was referred to. A pattern is set and 
the Government created the pattern in this Nation. Does your bill, 
if passed, or would your bill if passed, interfere in the rights of any 
of those big internationals that now have industry-wide contracts, 
the machinists with the airplane plants, would it interfere in any way 
with the present policy of the leadership of the union and manage- 
ment representing the industry getting together to draw up a pattern 
for the whole industry? Would it interfere with that? 

Mr. Lucas. I should like to reply to you, Mr. Wier, that yes, it 
would interfere where the bargaining agent represents employees of 
competing employers outside of this local exception. I have described 
that. But where they deal with the same employer in one industry, 
there is no interference. 

Mr. Wier. I understand that. 

Mr. Lucas. Why did you ask me, then? 

Mr. Wier. Because what I said was true, that it does interfere and 
does prohibit. 

Mr. Lucas. Those are two different terms, and let us not argue 
about them. 

Mr. Wier. I use them both reservedly. 

Mr. Lucas. I disagree with the use of one of them. 

Mr. Wrer. If you are not going to interfere with the passage of 
this bill with industry-wide bargaining, why is the bill here? I 
subscribe to what you have just said, your bill does not interfere with 
the officers of any international who may have contracts with, let us 
say the studios of this Nation, and the motion-picture industry, 
Warner Bros., wherever Warner Bros. has an installation or a point 
of production. My international can conclude all of those from 
New York to California. That is right, is it not? 
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Mr. Lucas. In one company, yes. 

Mr. Wier. All right. But my international cannot enter into an 
agreement which has a pattern with all of the industry in Hollywood, 
can they 

Mr. Lucas. It would be forbidden under the terms of this bill, to 
use the strike weapon against the entire industry at the same time. 

Mr. Wier. Well, to use collective bargaining. 

Mr. Lucas. It does not forbid collective bargaining. 

Mr. Wier. I have been listening wrong here all morning. 

Mr. Lucas. Apparently you have. 

Mr. Wier. Then Ict us take this next step. Then my international 

can sit in with all of these studios in the motion-pic ture industry, and 
sit down and discuss with them a contract, that is what you mean, 
but we will have to go to each one of them to get their signatures to 
the contract, is that right ? 

Mr. Lucas. No. 

Mr. Wier. Well, what is involved? Let us take the oil industry. 

Mr. Lucas. Wait a minute. You want me to answer that question, 
do you not? 

Mr. Wier. Yes. 

Mr. Lucas. Mr. Wier, this committee does not have jurisdiction 
over monopolies, as such. 

Mr. Wier. We should. 

Mr. Lucas. And so we cannot forbid or regulate monopolies, pe- 
riod. But the Labor Committee of the House of Representatives has 
jurisdiction over labor-management relations, and when a union 
strikes an entire industry, that is within the purview of this commit- 
tee. If there is no strike, my bill does not apply. 

Mr. Wier. That comes closer to answering the question of what 
I said about the 1920's. Then my international, or the internationals 
of the oil companies, and you have got a lot of those down there, and 
you are familiar with that, we have 18 or 20 m: jor oil companies in 
this country that operate on a large scale, I am not talking about 
small ones, but on a large scale. 

Mr. Lucas. That is right. 

Mr. Wier. So that if Mr. Knight of the oil workers wanted to ar- 
rive at a pattern of the wages, he could call in all of the oil companies 
and discuss what his international was seeking, in the way of a new 
contract. 

Mr. Lucas. Certainly. 

Mr. Wier. You do not prohibit that? 

Mr. Lucas. No. 

Mr. Wier. That is collective bargaining? 

Mr. Lueas. Yes, sir. 

Mr. Wier. They can sit down and discuss the contract and when 
I lay it out and say, “Gentlemen, we agree to what you have laid out 
here, will you sign it.” And you do not prohibit them signing it, do 
you’ 

Mr. Lucas. No, sir. 

Mr. Wier. But when they find themselves in difficulty with one or 
more of the firms, a violation of the contract 


Mr. Lucas. They can not strike them all, you are exactly right. 
Mr. Wier. That is right, and that answers the 1920 question. In 
those days we did not have the power to do what you want to do by 
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law now, because we did not have the industrial union. Now, let us 
be honest and frank about it. Society and the economy of this Nation 
has changed in great strides in the last 20 years. I do not need to tell 
you that. Texas has changed a lot in 20 years, it went Republican. 
So we have got to meet these changes. 

Now, as I said a moment ago, Congressman, Government organized 
industry. They have got almost complete organization of every trade 
in the country, have they not? And so the trade-union movement 
since 1922 has tried to keep pace with the transition in industry, and 
so along comes mass production. The AFL could not get into the 
mass production because its organic setup did not meet the situation. 
I do not see anything wrong in the automobile industry or the steel 
industry. We know that one man dictates steel, except perhaps Mr. 
Wier down here, and I want it known that he is no relation of mine 
or I would not be here. But I cannot for the life of me—and I do 
not like the use of the word “punitive,” it is a dirty name to me—but 
this attempt here runs contrary to what has been the thinking of the 
people in general in this country. 

Now, I refer to people in general. I know there are people that 
would go further than the present Taft-Hartley Act. But I think 
the great majority of the people and the politicians in general that 
ran for office all subscribed, or most of them subscribed to a review 
for removing from the Taft-Hartley Act those sections that had 
proven in these 6 years to be detrimental to the best interests of the 
trade-union movement. Let us say the best interests, is that correct, 
that is a good word ? 

Mr. Lucas. That is a good word. 

Mr. Wier. Let us say the best interests of a great section of our 
society, and to bring this bill in, I just cannot get away from taking 
you back to 1920 because my mind is so clear on some of the experiences 
that I had when I was battling around with a lot of little helpless 
unions. You are just going to take thousands of little local unions 
around this country that are built on the craft method, or on the 
industrial method, the harmless unions. You do not want the steel- 
workers of Texas, I can see, to get the same wages that the steelwork- 
ers of Pittsburgh get. In some of our States in this country this bill 
would place them at the mercy of the local economic and organiza- 
tional strength. There are some States here where the workers under 
your bill would certainly be flopping around in the mud. They would 
be trying to find a way out to equalize their productive capacity with 
the productive capacity of workers in Pittsburgh, San Francisco, or 
other cities, or even Minneapolis. 

Now, that is what I am interested in, is leveling off wages. I do 
not want to see any unfairness in this Nation. I think every worker 
in this Nation is entitled to some of the same benefits that any of 
them are. 

I will cease now. I want to wait now. 

Chairman Mr. Elliott. 

Mr. Extiorr. I have just one question, Mr. Lucas. 

What does your bill do other than what the Hartley Act provided in 
1947? You made some statement about it when you started but I 
have forgotten now what you said. 

Mr. Lucas. It applies the same inhibitions upon employers as 
upon labor organizations, Mr, Elliott. 
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Mr. Exusorr. Is it your judgment that it actually does apply the 
same inhibitions on employers that it does upon labor unions as 
such 

Mr. Lucas. I think that I can answer that question, and it is my 
intention that it have the same effect. In practice we might find 
that it does not, and conversely we might find that it is more restrictive 
upon management than it is upon I: tbor. 

Mr. Exxiorr. In your own language, Mr. Lucas, what do you con- 
sider to be a monopolistic lockout? Is that a lockout clear across 
the industry, and is that what you mean by that definition? Ihave not 
had time to read your bill. 

Mr. Lucas. Mr. Elliott, no, I would not say that the lockout under 
this bill would have to be clear across the industry. If you will read 
section 8 (a) 6 you will see the definition that I wrote for monopolistic 
lockout. I should want the same penalties to be attached to man- 
agement as are against labor in order to break up industrywide strikes 
and lockouts which are detrimental to the best interests of all the 
people. 

Mr. Exxiorr. If your bill were to become law, would it be possible 
under any set of legal circumstances to have a strike, we will say for 
instance that spread itself clear across the oil industry or the coal 
industry or the steel industry / 

Mr. Lucas. No, I do not think so. 

Mr. Exxiorr. It would not ¢ 

Mr. Lucas. No. 

Mr. Exxiorr. That is all. 

Chairman McConnett. Mr. Landrum. 

Mr. Lanprum. I have no questions. I would make this comment, 
however. I think the gentleman has made very clear by the bill and 
by his amplification what he intends to do, and I want to compliment 
him for his presentation of it. 

Chairman McConneti. Mr. Metcalf. 

Mr. Mercaur. I have no questions. 

Chairman McConnewi. Mr. Miller. 

Mr. Miter. Mr. Chairman and Mr. Lucas, I am, as you know, 
from out in the farm area and these questions of labor and manage- 
ment are all new to me. Up to now IL have never hired more than 3 or 4 
men and we agreed without any labor union influence as to what we 
would pay. I do want to compliment the chairman upon the high 
lane upon which he has put this discussion, and I want to compliment 
Mr. Lucas upon very fairly and frankly answering many of the dif- 
ficult questions, but I want to say that I have been somewhat dis- 
turbed as to what seems to be a kind of attitude that there is a diver- 
gence of interest between industry and labor. It seems to me that we 
have so much in common that we should approach this subject from 
both angles with equal justice and an open mind. It has been inti- 
mated, for instance, that our labor leaders had the power to stop 
industry throughout the length and breadth of the country just by 
edict. I do not know whether they have been given that much power 
by their membership or not. I really do not know. But this I know, 
that the labor leaders have children like the industrialists have chil- 
dren, and the laboring men have children and they should be as much 
interested in the welfare of this country as the men who employ them. 
I cannot see where there is any reason why we should fear their 
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leadership or their power any more than we can fear the leadership 
and the power of industry. 

It was brought up, for instance, that there were times when labor was 
holding up production in time of war. It was not brought up that 
industry sat back and would not turn a wheel until they had their 
10 percent profit on everything they handled. I would like to see this 
thing carried on in the spirit that labor and industry are equal partners 
in this and will get equal consideration. That is all. 

Chairman McConne tt. Gentlemen, if there are no further ques- 
tions, I would like to compliment Mr. Lucas and to express my ap- 
Saag of his appearance. We have started our hearings and I 
1ope we will be able to keep them on a high plane. We are seeking 
light and not heat, and that will be our watchword, I hope, all through 
these hearings. They will naturally be controversial and they are 
far-reaching in their effect. I am hoping that we can handle them in 
a way that we will understand and appreciate the problems involved 
by the time we are through. 

Tomorrow there will be two witnesses, Representative Robert C. 
Byrd, of West Virginia, and Representative Kenneth B. Keating, of 
New York. They have both introduced bills which will amend the 
Labor-Management Relations Act. Hearings will begin at 10 a. m., 
tomorrow, and there will be two witnesses for the day. 

This concludes our hearings for today. 

(Whereupon, at 12:30 p. m., the committee was recessed, to recon- 
vene at 10 a. m., Wednesday, February 11, 1953.) 
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WEDNESDAY, FEBRUARY 11, 1953 


House or 
ComMMITTEE ON Epucarion AND LaBor, 
W ashington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 429 of 
the House Office Building, Hon. Samuel K. McConnell, Jr., chairman, 
presiding. 

Present: Representatives McConnell (presiding), Smith, Kearns, 
Hoffman, Bosch, Wainwright, Frelinghuysen, Barden, Powell, Lucas, 
Bailey, Perkins, Howell, Wier, Elliott, Landrum, and Metcalf. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnett. The hearing will please come to order. 

We will insert in the record at this point a copy of Mr. Keating’s 
bill, H. R. 475. 

(H. R. 475 is as follows :) 


[H. R. 475, 83d Cong., 1st sess.] 


A BILL To amend the Labor-Management Relations Act of 1947 to equalize legal 
responsibilities of labor organizations and employers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 of title I of the Labor-Manage- 
ment Relations Act, 1947, is amended by the addition of a new paragraph to be 
known as paragraph (i) as follows: 

“(i) Any employer affected by this section, whether by petition under section 
9 (e) or by complaint issued pursuant to a charge by a labor organization under 
subsection (b) of section 10, shall be required to furnish the Board with an 
affidavit executed contemporaneously or within the preceding twelve-month 
period by him and by each of the principal officers of the corporation, company, 
firm, association, or institution, seeking recognition of the Board, that he is not 
a member of the Communist Party or affiliated with such party, and that he 
does not believe in, and is not a member of or supports any organization that be- 
lieves in or teaches, the overthrow of the United States Government by force 
or by any illegal or unconstitutional method. The provisions of section 35-A 
of the Criminal Code shall be applicable in respect to such affidavits.” 


Chairman McConnetu. Mr. Keating, will you proceed ? 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keatine. Mr. Chairman and members of the committee, I ap- 
preciate this opportunity to more before the committee with refer- 
ence to H. R. 475, and a couple of other comments that I would like 


to make with the committee’s indulgence. It is my hope that the 
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amending of the National Labor-Relations Act may now be lifted out 
of the realm of political partisanship in order that we may go forward 
to a solution which will achieve fairness, harmony, and prosperity 
for our entire Nation. 

I congratulate this committee on its speedy and fair approach to this 
important national problem. No one today can doubt that the labor 
movement in our country has contributed significantly to the improve- 
ment of working conditions of men and women everywhere in our 
great Nation. No one with the welfare of our country at heart can do 
anything but welcome the growth and strength of our great labor 
organizations. We are honestly and earnestly searching for a just 
solutoin of labor-management problems. To be antilabor today as 
such is to ignore the facts of our intricate industrial economy which 
of necessity must rest upon a harmonious relationship between man- 
agement and labor. Labor’s rights to a just and equitable return for 
its labors must be recognized. The rights of management must be 
recognized. One must not exploit the other. To the contrary, each 
must be equally responsible. 

It is with this in mind that I have introduced H. R. 475, which is a 
bill to amend the National Labor-Relations Act of 1947 to require 
that in order to have access to the machinery of this act, an employer 
shall be required by the Board to furnish an affidavit executed con- 
temporaneously or within the preceding 12-month period that he is 
not a member of the Communist Party or affiliated with such a party, 
and that he does not believe in, and is not a member of, nor supports 
any organization that believes in or teaches the overthrow of the 
United States Government by force or by any illegal or unconstitu- 
tional methods. 

This is intended to supplement the requirement that officers of labor 
unions must sign such affidavits in order to be certified before the 
Board. There may be some who will say that such a requirement is 
not necessary in our capitalist free-enterprise economic system, that 
because of the very nature of our system no employer would be a 
Communist or fellow traveler. That may be true, and if true, there 
should be no objection to this amendment. However, in this vast 
conspiracy by the Communists, various avenues are used for the sub- 
version of our Government. Vast sums of money are needed to carry 
on this subversive work. We have had instances of wealthy people 
contributing to Communists and Communist causes, even to sabaidhe- 
ing the Daily Worker, the Kremlin mouthpiece in this country. It is 
not without the realm of reason that a Communist or Communist 
sympathizer or fellow traveler could and would start a business or 
gain control of a business or institution with the specific purpose of 
using the profits of the capitalistic economy to further his nefarious 
business of trying to overthrow the very Government which makes his 
profits possible. 

In that case, this amendment would make him criminally liable if 
he perjured himself, and prevent him from using the facilities of 
the Board if he told the truth. There is no reason why if we require 
labor-union officers to sign such an oath, we should not require em- 
ployers to do the same thing in the interests of justice and equality 
of treatment as between labor and management. 

An impression seems to have been raised in the minds of some 
union members that the requirement for the filing of a non-Communist 
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affidavit by the officers of labor organizations in order to obtain repre- 
sentation in proceedings before the National Labor Relations Board 
is in some way a reflection upon these members. In other words, 
while the vast body of patriotic working men and women in this 
country have no objection, and indeed vigorously endorse the idea 
that their labor unions should be completely free from domination 
by subversive elements, some of them have raised the question, per- 
haps with justification, why the same requirement was not enacted 
from an employer before he was permitted to use the facilities of the 
Board. 

This argument has impressed me. Certainly it was far removed 
from my thoughts in voting for the National Labor Relations Act 
of 1947 by any implication or stretch of the imagination to infer that 
there was any distinction between employers and employees in this 
regard. The vast body of both groups render their allegiance only 
to the flag of our country. Unfortunately in both groups are also 
to be found a tiny minority who, through lack of appreciation of the 
blessings of our American way of life, or from even more sinister 
motives, have elected to aline themselves with those elements which 
would seek to destroy us. In order that there may be no possibility 
that any invidious distinction be drawn in this respect, I have intro- 
duced this bill to make applicable to the employer the same provi- 
sions of the law relating to the filing of a non-Communist affidavit 
which now apply to a labor organization as the representative of its 
employee members. 

I do have a comment or two on a couple of other amendments but 
I would like to add this to what I have said. I neglected to deal with 
it in my prepared statement. I have heard of 2 or 3 instances where 
the present wording of the non-Communist-aflidavit provision of the 
law makes it very difficult for certain unions to get access to the 
facilities of the Board. I am not familiar enough with the details 
of that to speak with very much intelligence about it, but I do think 
that possibly there may be something technically in the wording 
of the existing law which this committee ought to consider if it does 
result and if there is other evidence to the effect that labor unions 
with perfectly loyal and patriotic officers are denied access to the 
Board because of the cumbersome method by which they must file 
these affidavits. I believe that they must be filed by all units of a 
union which is bargaining, and if that is so, it perhaps is something 
which this committee might well give attention to. 

There are a couple of other amendments which, with the indulgence 
of the committee, I would like to mention briefly. I -do not have 
any bill relating to these subjects. 

I suggest that the committee give consideration to the question 
of excepting from the prohibitions and penalties contained in that 
part of the Labor Relations Act of 1947 governing political expendi- 
tures, any outlays made either by a corporation or a labor organiza- 
tion in connection with the publication or distribution of a newspaper 
or news magazine regularly published at stated intervals not [ 
frequently than monthly. The purpose of this suggestion is pri- 
marily to insure that no legitimate | ew newspaper shall be inter- 
fered with in any way in the presentation of its editorial views re- 
garding issues or candidates for public office. Perhaps no such inter- 
ference has been encountered, although this was, as I remember it, 
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a widespread fear on the part of many labor unions at the time the 
Labor Relations Act was enacted. Certainly none of us, most of all 
those of us who have been violently attacked in labor papers, would 
wish to do anything which would interfere with complete freedom 
of speech by any group or segment of our people. 

Another clarifying change which it seems to me might be well for 
this committee to consider is in connection with the provisions im- 
posing liability upon labor organizations for illegal acts or practices. 
I suggest the addition of something like the following: “Provided, 
That no labor organization shall be held responsible for the acts of 
any member thereof solely on the ground of such membership.” I am 
informed that some rulings have been made under the present law 
which do an injustice to labor unions. Under well-recognized princi- 

les of agencies, neither a corporation nor a labor organization should 
Gocanaa responsible for the acts of an agent unless there is either ac- 
tual authority or subsequent ratification. Neither should be held re- 
sponsible for the acts of a member solely on the ground of such mem- 
bership. Under the language I suggest, it would be necessary to show 
the same state of facts to establish liability which are usually required 
in any other situation. 

This seems to me only just and fair. We should protect labor 
unions against the possibility that,by court or board interpretation 
they will be charged with responsibility for the acts of a member 
simply and solely because he is a member, even though he may be act- 
ing absolutely on his own, and without any authority from or subse- 
quent ratification by the union. 

There are many other changes which your committee of course will 
wish to consider. I have only mentioned a few. The Labor Relations 
Act of 1947 has served to reduce substantially the loss of man-hours 
through work stoppage, and has given to the working men and women 
a greater voice in the affairs of their organizations. It has greatly 
benefited the employee, the employer, and the consuming public. We 
should, however, all of us, stand ready and eager at all times to lend 
an attentive and sympathetic ear to those who may urge specific and 
constructive suggestions to improve this legislation, and to make pos- 
sible the complete fulfillment of its desirable objectives. 

It is because this committee has manifested by the conduct of these 
hearings its intention to treat this question sympathetically and ob- 
reese, that I consider it a real privilege to have had this oppor- 
tunity to present a few of my views with reference to legislation 
governing the relations between management and labor. Thank you, 
Mr. Chairman. 

Chairman McConnety. Thank you, Congressman Keating. 

Right at this time some of the members I believe would like to ask 
a few questions, and with that preliminary, I will start with Mr. 
Smith. 

Mr. Smiru. Now, Mr. Keating, your approach to this matter of 
requiring the employer to sign a Communist oath is based entirely 
upon the equity of the situation, and not any particular case that you 
have in mind? 

Mr. Krattna. No case has been brought to my attention, Mr. Smith. 

Mr. Smirn. And your other approach on this matter of publica- 
tion of labor newspapers is also in the realm of theory; that is, it is 
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a theoretical approach that you just want to protect that theory, that 
it might happen, and there is not any particular case? 

Mr. Keatine. That is correct. 1 know of no specific instance where 
that has happened, but I do remember that that was a fear that was 
expressed by a number of labor unions when we passed the bill. 

Mr. Sarr. Well, from reading labor newspapers, I would think 
that that had not happened; wouldn't you? 

Mr. Keatine. Well, the particular ones with which I am familiar 
do not seem to have been interfered with very much in the statement. 
of their position. I have reason to be well aware of — fact myself, 
personally. However, I believe that they may have been required to 
enter into some arrangements, financial arrangements, which perhaps 
should not have been necessary, in order to continue their publication. 
I have heard, and I do not know it as a fact, but I have heard that they 
do not consider that the union itself can publish the paper, but it has to 
be done through some other method. I am not positive as I said in my : 
statement. I think it is just something that this committee should Ae 
consider, and I am not positive that it is necessary to amend the law 
in that respect. 

Mr. Smrru. I have no further questions. bie Pe 

Chairman McConnety. Mr. Hoffman. 

Mr. Horrman. The primary purpose of your amendment is to make 2 
the provisions of the law with reference to the filing of statements 2 
about communism which apply to labor unions applicable also to 
employers. 

Mr. Keartinea. That is right. 

Mr. Horrman. Do you know of anyone who objects to that? 

Mr. Keatine. Well, I have not heard objection to it. 

Mr. Horrman. I thought it was acceptable. Then you ask the 
question, or commented on the fact that that provision was not 
included when the law was written. ae 

Mr. Keatine. I did not comment on it, but I think it could well :: x 
have been in there originally. a, 

Mr. Horrman. Well, at that time the omission of that provision 
may have been due to the fact that members of the committee, at least 
I did not know of any instance where an employer had been engaged 
in any communistic activities or had been associated in any way with 
any Communist organization. While at that time it was evident that 
certain unions were controlled by Communists, unions which have ~ 
since been expelled by the international itself. That may be the rea- 
son why it was not put in. 

Mr. Kearttne. I think that that is very likely the reason; you were 
seeking to meet a specific problem that was important at the time. 

Mr. Horrman. Then you referred to some provision about money 
spent by unions in public: itions. Do you make any distinction between 
a publication by a union which is published to serve the pur pose that 
ordinarily newspapers serve—dissemination of news, expression of 
views generally—and one which is published by the unions solely as 
a union organization ? 

Mr. Keatine. Well, only in this way, that I suggest that it be 

_ handled by the frequency y of publication, and as I suggested, not less 
_ frequently than monthly. There is no reason why a pure propaganda 
sheet put out just before an election or something of that kind should 
have that protection, but what I had in mind was periodicals put out 
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year around at regular intervals, which are in the nature of newspa- 
pers or magazines. They may be published by a labor union or by a 
corporation, but I did mean to have it confined to those which can 
properly be called newspapers or news magazines, and not just propa- 
ganda sheets. 

Mr. Horrman. Well, it is my understanding that the National 
Chamber of Commerce and the Association of Manufacturers, and, 
for instance, the Detroit Chamber of Commerce, their publications 
run the year around. But what would you say if 3 or 4 months, or 
2 or 3 months prior to an election they devoted the bulk of their space 
to propaganda in behalf of one candidate or a slate of candidates? 
Then should they be exempt from the law which places limits on 
contributions 

Mr. Kearine. Of course, whatever is agreed upon should apply 
equally to both sides, and it is to be expected that in or around an 
election time there would be more accent on candidates and issues on 
one side or the other than there would be at other times. But the 
mere fact that they paid more of their attention to the issues would 
seem to me not to deprive them of the protection of such a provision. 

Mr. Horrman. Am I correct in assuming that you think there 
should be a limit on contributions for political purposes ? 

Mr. Keatrinc. Well, I think there should be a limit. It is very 
difficult. I served on this special committee this year. 

Mr. Horrman. That is what I had in mind. 

Mr. Krarina. I reached the conclusion that we should have a limit, 
but it isa very difficult subject to know where to place your limit, and 
to know how to frame your law so that everybody is not getting 
around it by a subterfuge. Both sides in the last campaign spent 
away beyond the legal limit set in the law, but I am not here to say 
that there was any violation of the law. They did it by various com- 
mittees and organizations. 

One of the suggestions put forth very sincerely was that we remove 
all limits. I never was sold on that, and I think there has got to be 
a limit, but we have got to go over that question very carefully. I 
just do not know yet what the answer is. Our committee recom- 
mended that one of the standing committees give study and careful 
thought with the idea of coming up with some new legislation. We 
did not have time to go into that. 

Mr. Horrman. The law as it stands today limits contributions of 
money, and then it also adds, “or any other thing,” t-h-i-n-g. Now, 
this is what I was trying to learn. Am I to be permitted, whether I 
am a manufacturer or the head of a union or the union itself, to evade 
that law? For example, my personal contribution can be but $5,000, 
but if I am a multimillionaire, I am still limited to the $5,000. But 
I can purchase a newspaper and then evade that law by devoting the 
whole editorial page, if I wish. I cannot accept paid ads. What 
do you think about that? Or in the interest of free speech, must we 
permit that ? 

Mr. Krarina. I would be slow to curtail what any papers can say 
on their editorial pages. 

Mr. Horrman. You will admit, then, that I can evade the law if I 
am a multimillionaire, but while I cannot contribute more than $5,000, 
I can purchase a paper and put out what I please on the editorial page 
without violating the law? 
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Mr. Keatrna. I suppose that that is an instance where money talks, 
and there is no doubt about it that people who own newspapers are 
hound to wield a certain amount of influence. 

Chairman McConnetu. Mr. Bosch ? 

Mr. Boscu. I have no questions. 

Chairman McConnetz. Mr. Wainwright. 

Mr. Warnwnicur. I am sorry I missed the opening and introductory 
remarks. My question is: Is this the same bill, or has an identical bill 
been put before the Senate ¢ 

Mr. Krartrne. I really do not know. It has beer considerably dis- 
cussed. It is a bill that I have had in the last two Congresses, and I 
feel sure others have also put in similar bills. I do not know at the 
moment. whether there is any Senate bill on this subject. 

Mr. Wartnwetcur. My other question is: I gather from your an- 
swers to my colleagues that there has been no damage or any reported 
cases to you at any time of any complaints that would be corrected 
by the bill? It is just a matter of equity, in your mind? 

Mr. Keatrne. I have no specific corporation in mind which is Com- 
munist controlled, which has sought access to the Labor Relations 
Board, and which has been given access when it should not have been. 

I have been told of two or three corporations which are alleged to be 
dominated by Communists or their sympathizers, but I have no specific 
‘ase in mind. It is just plain fairness, it seems to me, that. the thing 
should apply to both sides, and particularly we should not do any- 
thing which could be construed as stigmatizing the labor union or 
its officers by requiring something from them which might carry an 
implication. I am sure it was not intended, but to some minds it has 
-arried the implication that there were more Communists there than 
somewhere else. I do not think that that should be done. 

Mr. Warnwreicut. I agree with you. The only instances that I 
could imagine would come to mind would be an organization like, say, 
the Daily Worker, or if Corliss Lamont had an organization of em- 
loyees, but the employees hired by the Daily Worker or by Corliss 
eer presumably would not seek refuge under the act. 

Mr. Keartine. I do not know about the Daily Worker. I do not 
know how they bargain with their employees; but, if they seek access 
to the machinery of our Government, I think that they should be re- 
quired to sign one of these affidavits. I suppose the Daily Worker is a 
capitalist organization. I presume it is. It publishes a newspaper. 

Mr. Warnwricnt. I have no further questions. 

Chairman McConnett. Mr. Frelinghuysen. 

Mr. Frevineuuysen. I would like to pursue that a little bit further, 
and this is about how serious an argument it is. As I understand, the 
basis for such an amendment as this is that equity demands it; in fair- 
ness to all sides, you should treat everybody alike. But Mr. Hoffman 
pointed out that it may have been an omission of such revision in the 
1947 act because no serious problem exists, and we understand that 
no serious problem exists today. I still am puzzled whether it is the 
basic reason for such an amendment, to eliminate a possible talking 
point, rather than anything else? 

Mr. Keatrna. I think so. 

Mr. FrevincuvyseNn. It is to clarify the air, and show that there is 
no punitive intent. 
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Mr. Keatine. The argument has been advanced that the act in that 
regard placed a stigma upon labor unions. I feel certain it was never 
intended by the framers of the act or those who supported the act. 
As the best earnest of that intention, it seems to me that the law should 
be amended to make it equally applicable to both. I have pointed out, 
as the Communist conspiracy grows and extends its methods of opera- 
tion, it is quite possible that this situation might arise, and it might be 
a very good thing to have such a law. There may be cases already 
that are known to the Labor Relations Board or to the staff of this 
committee, or someone, where that has been actually a current problem. 
It is not in my mind. It is just in order to equalize the responsibili- 
ties. That is my only purpose in introducing the legislation. 

Mr. Fretincnuysen. It is the fact that there is no serious argument 
against such an amendment; that is not necessarily an argument that 
there should be an amendment, in itself ? 

Mr. Keartine. I agree. 

Mr. Frevincuvysen. The fact that there may be future problems 
developing does not mean that we have got to tackle them immediately. 

Mr. Kratine. I agree, and it may be that the solution is to do away 
with the entire section. There have been some objections by perfectly 
loyal, patriotic people, about the administration of the present section, 
and it may be that we do not need it at all. I do think that we should 
either do away with it or retain it and make it applicable to both. 

Chairman McConnetz. Mr. Kearns. 

Mr. Kearns. I want to commend the gentleman. When we wrote 
the Hartley law, in the beginning I was in favor of having manage- 
ment sign the non-Communist affidavit as well as labor, but I do not 
agree with the gentleman to eliminate it entirely. I think that we 
should have it in. 

Mr. Keatine. Please let me correct that. I did not advocate that. 
I said that that was one possible solution which had been suggested. 
No, I do not advocate eliminating it. I think it is better to leave it in 
and make it applicable to both. 

Mr. Kearns. Because I will be only too happy to suport your 
amendment. 

Mr. Keatine. Thank you. 

Chairman McConnett. Going back, Mr. Keating, to the time when 
we first placed this provision in the Hartley Act, which is the act we 
handled in the House and which then went over to the Senate, I re- 
member there was quite a discussion about it. The feeling at the time 
was that there was a desire on our part to aid in the elimination of 
leaders who were suspected of having subversive connections, Com- 
munists and otherwise, and subsequent events have proved the cor- 
rectness of some of those suspicions. 

Mr. Keatine. There is no doubt that the law had a very beneficent 
effect in that regard. 

Chairman McConnetu. I think it has been helpful, that is right. 
Now, I see no objection to having employers sign such an affidavit. 
There has always been a feeling that there was some reason for picking 
out, you might say, labor and employees to sign such an affidavit, and 
I think the reason back of it is this—I have thought a good deal about 
it: They are a production team engaged in the defense activities of 
this country and are, therefore, in a more direct position to cripple 
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our defense efforts than any other group, you might say. For that 
reason, it was felt that some effort should be made to see that that 
production team was loyal above everything else. am hat was the reason 
that the non-Communist-aflidavit-signing provision was placed in the 
original act. I agree that at the time the employers should have been 
included in that provision as well as the employees and union officials. 

Now, it has been suggested, as I have read in the paper—and I do 
not know the correctness of it—by the Un-American Activities Com- 
mittee, that we should get at this in a different way than by the non- 
Communist-aflidavit provision in the labor law. I am quite willing 
to explore that idea, provided we bear in mind the objective, which is 
to be sure that our production team at a time of emergency is a loyal 
one. Iam willing to explore any other approach to this thing if the 
results or the objective can be obtained. That is vital and important 
to the country. 

Now, I am wondering if it would be correct that other people be 
required to sign this non-Communist affidavit within the labor or- 
ganizations or the employers’ group, because often down the line the 
head of some executive board within the labor organization or some 
representative of the employer makes final decisions, and it is quite 
essential that he be a loyal American and not tied up with subversive 
groups. I think that that is another angle that we have got to explore 
in connection with this entire matter. 

I appreciate your bringing it to our attention; and, due to the 
international tension, I think that all matters dealing with Com- 
munists and subversives are very vital. 

Now, in connection with the agency responsibilities, is that not 
the same amendment or the same idea that you had when we had the 
Wood bill before the House back in 1949 ? 

Mr. Keattne. Yes, sir; it is. It is an amendment which passed at 
that time. 

Chairman McConnetu. It passed at that time, if I remember cor- 
rectly. 

Mr. Keatina. That is right, Mr. Chairman. 

Chairman McConneti. Mr. Lucas. 

Mr. Lucas. After all, Mr. Keating, what we are seeking is to pro- 
tect America, is it not? 

Mr. Keatina. That is right. 

Mr. Lucas. And we want to rid organizations over which the Con- 
gress or the Government may have some control of any influences 
which might be disloyal. 

Mr. Keatine. That is right. 

Mr. Lucas. You do not, of course, assert here that the non-Com- 
munist affidavit has been entirely effective. At least, I did not hear 
you make such a statement. 

Mr. Keatina. No; I understand it has not been fully effective, but 
I think it has helped, as the chairman said, in ridding some organiza- 
tions of the Communist influence. 

Mr. Lucas. But not all of them. 

Mr. Keatine. Well, I do not know. I have heard certainly that 
there are still some labor organizations which have Communists in 
them, and in positions of authority. But so far as I understand, those 
organizations would not have access to the Labor Relations Board 
today. 
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Mr. Lucas. If I told you, Mr. Keating, that there are organizations 
that have Communists in them in positions of authority which have 
access to processes of the Taft-Hartley Act, you would not then be- 
lieve that this non-Communist oath has been odective in every instance, 
would you 

Mr. Keatina. I certainly would not. I understood that they would 
not have access if’ they did have officers who made the affidavit at 
least that they were not Communists or their sympathizers. 

Mr. Lucas. Of course, you know from reading the newspapers, I 
can assume, that there have been officers of labor unions who have 
signed the oath and stated at the same time that while they are signing 
the oath in order to come within the provisions of the law, they still 
believe in the principles of communism. 

Mr. Kratine. Then they have committed a crime, as I understand it. 

Mr. Lucas. Not under the interpretation by the Department of 
Justice, under the last administration. 

Mr. Keartine. Well, I thought it said right in the law that the 
provisions of certain sections of the criminal law would apply to 
these affidavits, or words to that effect, and I would think they would 
be guilty of perjury or its equivalent. 

Mr. Lucas. To give you an example, if a union officer should make 
a public anonuncement, “I am, because the Taft-Hartley Act requires 
me, signing the anti-Communist affidavit, but I still believe as I be- 
lieved before,” I think that that is what he said, and he had been a 
member of many subversive groups, and was known among his asso- 
ciates as being very pink, and some people actually alleged him to be 
a Red—then the oath in this instance would not be effective, would it ? 

Mr. Keratrne. I am not sure. Now, this law as worded does not 
apply to pinks, as I use the phrase “pinks.” It only applies to Reds, as 
I believe, now. 

Maybe you and I might get into a theoretical discussion but we 
certainly know the law as worded is not intended to be nor in my 
opinion should it be directed to those who may disagree philosoph- 
ically with some of the views that you and I might entertain, or some- 
one else might, but who still are loyal Americans. You cannot be a 
Communist and a loyal American. 

Now, it is to prevent unions from being dominated by those who do 
not owe their first loyalty to our country that this was written into 
the law. That isas I it. 

Mr. Lueas. Mr. Keating, do you know the history of the Mine, Mill, 
and Smelter Workers Union? 

Mr. Keatinea. No, I do not. 

Mr. Lucas. Have you read anything about it recently? 

Mr. Kratrne. If I have, I would hesitate to be questioned on the 
subject by a gentleman as astute as the gentleman from Texas. 

Mr. Lucas. That is very kind of you. 

Mr. Keatrne. I do not know anything more than what I have read 
in the papers, at least. 

Mr. Lucas. Have you read anything recently about the United Elec- 
trical Workers ? 

Mr. Keatina. Yes, I have. 

Mr. Lucas. Have you read any allegations or charges that that is 
a union dominated by the Communists ? 
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Mr. Kearine. Well, as I recall it, there was a division in that union, 
and some of them went one way and some the other, and I have heard it 
alleged that one segment of the old Electrical Workers Union is or 
has recently been dominated by Communists or their fellow travelers. 
Now, that is just an assertion that I have read about. I do not know 
enough about it to make any charges, or to back up any statement on 
the subject. I have heard of that particular union. 

Mr. Lucas. I am not going to make any charges either, but if both 
of those unions were oflicered by people who had signed the non- 
Communist affidavit pursuant to the law, and if both of them were 
accepting the privileges under Tafi-Hartley, and if both of them were 
almost unanimously acknowledged by those who had the facts to be 
dominated by Communists, I am sure then that you would agree that 
the provisions in Taft-Hartley had not been entirely effective in those 
instances, would you not? 

Mr. Keating. You have got me right in the corner on that one. I 
would say “Yes.” 

Mr. Lucas. I do not mean to put you in a corner, Mr. Keating. 

Mr. Kearina. I know it, but 1 do agree with the gentleman in that. 
Assuming the facts as you have given them, that is right. 

Mr. Lucas. Now, if the non-Communist affidavit has not been 100- 
vercent effective as against labor unions, do you assume that it would 
a so against management ¢ 

Mr. Keating. Perhaps not, but just because a law is not 100-percent 
effective does not mean that you do not want to pass it. I think I get 
back to what the chairman said, I think this non-Communist affidavit 
provision has been very helpful in ridding some of the unions of 
Communist influence. 

Mr. Lucas. Undoubtedly, but when it is a question of loyalty and 
preservation of our liberties, we want to be 100-percent effective, do 
we not, Mr. Keating? 

Mr. Keating. You bet we do. We should strive for that. 

Mr. Lucas. Mr. Keating, I am going to conclude by merely stating 
that I know that you are interested in finding the most effective way 
of ridding organizations, whether they be business organizations or 
labor organizations, of any influences or any powerful people who 
are acting under the inffuence of perhaps another country, shall we 
say? 

Mr. Keating. That is right. 

Mr. Lucas. I have an idea about that which I shall reveal to the 
committee later on, when I think I should not take too much time, 
but I do appreciate your appearing here to give us your views regard- 
ing this affidavit, and its protection for our people. 

fr. Keating. Thank you. 

Mr. Wier. For the purpose of clarification of the record, I would 
not want any confusion to be in the record because both of you have 
used the words “Electrical Workers.” Now, both the CIO and the 
AFL have electrical workers, but they have a little different definition. 

Mr. Keatina. I want to be very careful, as much as the gentleman, 
on that. As I understand it, the old electrical workers organization 
was a part of the CIO, and they threw out or they had a house clean- 
ing, that is my recollection of it. 
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Mr. Wier. I think it can be defined best by saying “CIO Electrical 
Workers,” but leaving it “Electrical Workers,” probably a lot of peo- 
ple would not understand that that does not include the American 

‘ederation of Labor’s large electrical workers union. 

Mr. Keatina. Well, I certainly want to clarify the record on that. 

Mr. Wier. I think the record should show we are talking about 
the CIO Electrical Workers. 

Mr. Lucas. I do not want the record to show that. 

Mr. Keatine. I would like the record to show that I do not have 
enough knowledge on the subject of any of those, any kind of elec- 
trical workers, to speak with any authority on it. The gentleman 
no doubt does from his work on this committee, and he asked me if 
I had read the newspapers, and I read something in the newspapers 
about some union, but I do not want to charge it against anybody. 

Mr. Luweas. I think that is a perfectly good explanation. However, 
Mr. Wier assumed a little too much when he stated that we were talk- 
ing about the CIO Electrical Workers. Perhaps they were, or in- 
deed they were at one time affiliated with the CIO, the group that 
I was talking about. They are called UE, United Electrical Work- 
ers, and they are the group that is officered by, among others, Mat- 
lack and Emspac, and they are ho longer affiliated with the CIO. I 
rise in the Aededen of the CIO and I hope they find out about it. 

Mr. Mercatr. I would like to ask Mr. Lucas to yield for just a 
clarification of the record. 

Mr. Lucas. If I still have the floor, I will be glad to yield. 

Mr. Smiru. We will take Mr. Bailey, and you can do it when we 
come down to you. 

Mr. Baitey. I take it from your former presentation that you were 
a Member of Congress when the National Labor Relatiens Act was 
passed in 19477 

Mr. Keratine. That is right. 

Mr. Battery. And you were also a Member of the Congress in the 
8ist Congress when we attempted to repeal the Taft-Hartley law 
by the substitution of the so-called Thomas-Lesinski bill, for which 
the Wood bill was substituted ? 

Mr. Kratine. The only repealer of the Taft-Hartley that I remem- 
ber in that Congress was the Marcantonio bill, which was a straight 

{r. Barter. I am talking about the 81st Congress. 

Mr. Kearine. Well, the 81st Congress, the only straight repealer 
that I remember, even the Lesinski bill retained certain provisions of 
the law, and, as I remember it in the debate—— 

Mr. Baitey. If you will permit me to interrupt, the Lesinski bill 
provided for the repeal of Taft-Hartley and the return to the basic 
principles of the Wagner Act. 

Mr. Kratine. That is not my recollection of the wording of the 
Lesinski bill, but I could be wrong. My recollection was—— 

Mr. Batter. It provided for amendments to the Wagner Act. 

Mr. Keartine. The only bill that I remember that was a straight 
repealer was the Marcantonio bill, and we had that up in the debate 
on the Wood bill, and it was offered as a substitute. 

Mr. Battery. The Wood bill was offered as a substitute for the Lesin- 
ski bill, and then in the deliberations on the floor, after the adoption of 
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the Wood bill, there was a second substitute offered known as the Sims 
substitute. 

Mr. Keattne. I remember that. 

Mr. Battery. Now, at that time organized labor had maintained 
from the time this law was passed in 1947, and they were still main- 
taining it when the 8ist Congress convened, that the inclusion in 
the labor relations law of this non-Communist aflidavit cast a 
stigma upon them by making them a second-class citizen, that you put 
them under an atmosphere of suspicion. At that time, and I want to 
predicate what I am saying by saying I do not give any ground to any- 
one in the question of my loyalty and my feeling toward America—L 
went so far as to vote to override the President’s veto of the Marcan- 
tonio national security bill, and I voted for the Walter bill, and voted 
to override the President’s veto in that particular case. 

Mr. Keating. Let me interrupt to say that I voted to sustain the 
President in the Marcantonio bill, and I still think I am a loyal 
American, 

Mr. Battery. It happened, Mr. Keating, that I offered an amend- 
ment to the Sims substitute that was pending in the House to strike 
out this non-Communist affidavit on the ground that you were casting 
a certain stigma and suspicion upon 16 or 17 million members of or- 
ganized labor. The amendment, of course, was not adopted. The 
question simmered down for this committee to make a distinction just 
as our distinguished chairman said, we have got to find some way of 
properly handling this without casting this stigma on anyone. 

Now, the question is, was it right to put it in there in the first place, 
and is it right to leave it in there, or was it wrong? Now, your pro- 
posal here, Mr. Keating, to include the employers—if it was wrong 
in the first place to cast that stigma upon 16 million workers, 2 wrongs 
never made a right, and it would not be right to cast that stigma on 
the employers of this country because it is generally conceded here 
that in all of the investigations of the Un-American Activities Com- 
mittee you have not found any instances where any employers of 
labor were engaged in Communist activities. So why extend this 
stigma to your employers of labor just for the sake of answering the 
complaint of the labor people. Is that why you propose to do it? 

Mr. Kearine. No, I happen to disagree with the gentleman that 
the inclusion of this provision in the law did in fact stigmatize labor 
unions or their officers. But certain sincere people felt that it did. I 
think that that feeling would be removed if exactly the same treat- 
ment were given to both sides. I do not think that employers would 
look upon this now as casting a stigma upon them. So far as I know 
employers would have no objection, and they might welcome such a 
provision as this. 

Mr. Barry. Do you feel, Mr. Keating, that the same good might 
be served by a different approach to the problem rather than to con- 
tinue to cast suspicion on anyone ? 

Mr. Keatine. Well, perhaps so. I am not wedded to this particu- 
lar method of approach. There may be. The committee may be able 
to come up with something better than either thing. They may be 
able to eliminate the matter entirely and substitute some other ap- 
proach. All I say is if they leave in the law the present provisions, 
then I think that they should be broadened to apply also to employers. 
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Mr. Baitry. But you would not object seriously if we could find a 
different way to ne the problem without inferentially casting a 
stigma upon anyone / 

Mr. Kearina. No, this committee—I have such great confidence in 
the ability of the members that whatever they come up with that meets 
this problem would have my support. 

Mr. Baitey. I think the gentleman from Texas was right in his 
statement that the provision is not being strictly enforced. There are 
some instances that could be cited, and I do not have the exact data 
on them right at the present time. But if the provision is to be effec- 
tive, there certainly cught to be an enforcement of it. But I still 
maintain that you cannot make anything right by enacting a second 
wrong. If a good purpose would be served by requiring an 
employer 

Mr. Kearinea. If the first was a wrong I would agree with the 
gentleman. I happen to differ with the gentleman. I think the first 
was not wrong. 

Mr. Baitxy. But you did have some grounds for putting that in 
there applicable to labor, since you do not have any suspicion that any 
employer is engaged in any of those activities, why put that on the 
employer, just for the sake of mollifying labor and to be able to say, 
“Well, we treated you both alike.” 

Mr. Kearine. I think that you should treat both alike. That is 
definitely so. But, as I pointed out, I think that with the ramifica- 
tions of this Communist conspiracy, it is quite possible that they 
would attempt to gain, as the chairman said, control of a means of 
production, and in order to do that they would need to have the em- 
ployer in their corner, as well as the employees. We have got to keep 
a jump ahead of them. Just because we do not have a specific case 
in our minds to meet does not mean necessarily that legislation should 
not be enacted. We have got to be thinking ahead to see what new 
devious method they might use. And we have legislation on the books 
that will stymie them from obtaining their objectives. 

Mr. Battery. That is all, Mr. Chairman. 

Chairman McConnetu. Mr. Perkins. 

Mr. Perkins. I can see what the gentleman is striving at here, but 
it seems to me that just because an inequity exists in the present law, 
that we are not going to accomplish your point when we do not have 
any evidence that this provision is being abused or any illustrations 
where any amendment would be necessary. It seems to me that the 
whole thing is wrong because originally the amendment was put in the 
bill with the idea that certain labor unions were tainted with com- 
munism. I have personally believed that labor unions themselves 
have been doing a good job of eliminating communism and expelling 
Communist members from the union. And any direct action that 
could be taken along that line would be all right, and should be taken 
by Congress. But a Communist, in my judgment there would be no 
reluctance on his part to signing any kind of an affidavit or state- 
ment in order to take advantage of the law, and I just believe we are 
approaching this Syren from the wrong viewpoint. 

I could see if all of the people in America were required to declare 
themselves loyal to America, it would be fine. But when we go down 
in my community and pick out 18 or 20 loyal Americans who are min- 
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‘ing coal for their employer and say, “Here, before you can take ad- 
' vantage of the services of the Board, you must sign this anti-Com- 


munist affidavit,” I more or less believe that that is an insult to their 
Americanism. I just do not see how we are going to solve this prob- 


lem in this manner. 


I can see your viewpoint. You have presented it with a view of 


i trying to equalize or eliminate the inequity existing in the present 


statute, but I just doubt seriously whether or not we are going to 
make the progress that you are seeking to make by your amendment. 
I think the best thing to do is just to eliminate this statute in its 


entirety and not select the employers and employees. 


That is all I have to say, Mr. Chairman. 

Chairman McConnety. Mr. Howell. 

Mr. Howextzi. Mr. Chairman, as one who has been characterized as 
a prolabor member of this committee, I want to commend the gentle- 
man for bringing to your attention ‘at least one approach to some- 
thing that I think does need some « dealing with. I think it has been 
pretty obvious that there have been some elements of unfairness in 
this situation in not applying it to employers, even though in most 
respects it would probably be academic. 

1 wonder if maybe something even a little tougher and more effec- 
tive ought not to be done to deal with this problem 4 I think some 
other approaches have been put forth. I have not complete knowledge 
of them, but I think the whole thing is worth the attention of this 
committee. I think, in dealing with a subject of this sort, we have 


got to be awfully careful that we do not attempt just to legislate com- 


plete orthodoxy of thought and action on the part of loyal 
Americans. We are ina period when we have a real and actual threat 
of totalitarian thought and action against us by Soviet communism. 
It isa real threat, and we have got to deal with some things that per- 
haps we would not like to during ¢ ordinary times. 

In approaching the problem Ido hope that we can be effective with- 
out surrendering too many more of our civil liberties and wind up 
someday with using too much of the methods of those we are trying 
to combat. 

I do think the gentleman has done a service in proposing this, and 
his approach is well worth consideration, but maybe should be ex- 
panded a little bit and made a little tougher if we can find a fair way 
todo it. Thank you. 

Mr. Keatine. Thank you. 

Chairman McConnetu. Mr. Wier. 

Mr. Wier. Well, Mr. Chairman, I do not think anybody on this 

committee can or will feel that I attempt here at any time to represent 
the interests of the employers on this committee, because I have found 
them at all levels of government fully capable of taking care of the 
problems that they are interested in. Further than that, I think it is 
safe to say that I am the only member on this committee that has 
done just what you are t talking about, signed the affidavit. I signed 
it as an official of the Central Labor Union. It is perhaps because 
of the feeling that I had then that I take the position that I do now. 
All of the arguments that I have heard here to this question of ex- 
tending the oath to the field of management is predicated upon the 
theory that we ought to treat both sides equally. You have said 
that several times this mor ning. 
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I cannot justify and I cannot support the justification that because 
we have got labor subject to this section we ought to extend it to man- 
agement. I know what the employers in my area would think and 
how their conscience would feel about it. They would probably fee! 
very much as I did. I have taken a lot of oaths in the Army and 
other places. I do not think my standing in the labor movement has 
ever been challenged or any line of demarcation observed in my 25 
years that would tend anybody to believe that I was anything but a 
good loyal American. 

The only justification that I have heard all through in the 8ist 
Congress, when we had hearings on the Taft-Hartley bill—6 weeks 
of them—the only argument that I have heard brought forth justifica- 
tion of coverage by employers, and it has been admitted here, Mr. 
Keating, that up to this time no employer has been found that comes 
within the realm of this necessity, except that we put it on labor or 
we have required it of labor officials. I just cannot go along with the 
theory that because it was necessary there, or at least the Congress 
thought it was necessary, it likewise should be extended to manage- 
ment, because that is an indication that we are treating both sides 
alike. 

I hope, Mr. Keating, that we can have your help in this Congress 
in doing just what you said a minute ago. equalizing this bill. If that 
is the intention, and this does not do it, I know the employers do not 
like it and will not like it any more than I did when I had to sub- 
scribe to this thing. 

Mr. Kearrne. I have never heard objection to it by employers, but 
perhaps the gentleman has. 

Mr. Wier. Let us be honest about it, Mr. Keating, or let us be prac- 
tienl about it. A number of employers came before this committee 
in the 8ist Congress, when we had the Taft-Hartley Act up, and sub- 
scribed that perhaps that was the proper thing to do, and that they had 
no objection to it. But when you analyze and you use what little 
judgment you have got from hunian nature 

Mr. Kratina, The gentleman is speaking generally, and not specifi- 
cally, I hope. 

Mr. Wrer. Yes. Their position with regard to being included as 
management in labor-relations coverage was predicated again upon 
the assumption that “Let us do this, and let us accept this, rather than 
have the Taft-Hartley Act repealed or subject to bias.” That is that 
one side has to, and the other side does not have to. I think that is 
the thinking of management in this country, “that we will do this and 
we will take this if that will save the Taft-Hartley Act, because the 
Taft-Hartley Act is more important than merely subscribing to this 
thing.” I agree with you, I think that I know a couple of employers 
that might be a little to the left in my area, but that is not any indica- 
tion that we ought to subject every employer in my area to this. The 
employers will think I have gone completely haywire if they were to 
hear what I have said this morning, but I am not saying it for them. 
I am saying it for just the common good and the common judgment. I 
shall not vote to subject them to this oath, not because I love them or 
am in bed with them or anything, but I do not think that that is the 
approach to it; and I do not think, just to justify our trying to be fair 
to both sides, that this is the way we ought to do it. 
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Now, you raised a couple of other questions that I am very much 
interested in, and I will only speak about the questions you raised. 
You raised the question of finances, union contributions, or money 
from union sources in campaigns. Iam sure, Mr. Keating, that you 
like many more members of this Congress, are well aware that the ex- 
penditure of funds in these campaigns is getting out of hand and will 
become scandalous. We are seeing that in every State in the Union, 
and the present laws under which we operate—and this is not a func- 
tion of this committee, but you do bring the question up, and it relates 
itself to the expenditure in this bill of funds from union sources—not 
the individuals but collectively. 

I think we are going to have to take cognizance that both our State 
laws and our Federal laws are long passé on the limitation of funds 
When the bill comes before us, I expect to make known some of my 
thinking on the expenditures. I hope, Mr. Keating, that your limita- 
tions and your restrictions upon the trade-union movement in partici- 
pating in my campaign, even financially, justifies the expenditure 
made by management for the opposition. I have taken cognizance 
of that in the last three campaigns that I have had. I know that 
funds are coming from management, and not the individual, but com- 
ing out of the funds of the corporation. 

Mr. Keatine. The gentleman should refer matters of this kind to 
the proper authorities, because that is a violation of the law, as I 
understand it. 

Mr. Wier. Listen, Mr. Keating, please. There are not very many 
Members of Congress sitting here today, I do not think, and this is my 
opinion—I had better be careful; I might incriminate myself—but 
you know you just cannot be elected these days to this office and comply 
with the Federal and State laws. 

Mr. Keatine. Well, but I mean the use of corporate funds for po- 
litical purposes is expressly prohibited by law, as I understand it. 

Mr. Wier. Let us admit that. 

Mr. KeatinG. Individuals can make contributions but not corpora- 
tions; and if corporations have made them, as the gentleman says, he 
should call it to the attention of the law-enforcement officials, 

Mr. Wier. I am too smart to go into that field and try that kind 
of case. 

The other point I wanted to raise: There are a number of inequali- 
ties, and you brought that up about the expenditure of funds. You 
put the handcuffs on the trade-union movement, and the handcuffs 
are completely: 

Mr. Keatine. Now you say “You have”; I take it that you are re- 
ferring to the Congress, and the particular suggestion that I made 
is to liberalize the permission to both labor organizations and cor- 
porations with reference to publishing support of candidates. 

Mr. Wier. I am going a little further. You brought the subject 
up, and I am elaborating on it. Then you brought up another point 
here that you recommended for attention by the committee—the third 
point. 

Mr. Keatrne. The agency question, union-agency responsibility ? 

Mr. Wier. Well, there is a lot of good that can come out of attention 
to that. I will agree to that. 
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I just repeat again, Mr. Keating: I am not against this amendment 
just to be against it. Iam against it by a principle that Ihave. If no 
one else would have taken this position, I take it. I had to sign it by 
law, and it did not hurt me. I could observe that very well. I have 
done it all of my life. I do not feel that I should impose it upon 
somebody else just to get away from the propaganda or the accusa- 
tion that the Taft-Hartley Act is unfair. There are a lot more things 
in the act that are more unfair than that. 

Mr. Keattna. I think there are a good many things that should 
be considered for change, and that is why I supported the Wood bill, 
which in my judgment greatly improved the original Taft-Hartley 
bill in some 20 respects—liberalize it. I think there are many things 
which the committee should take up, and these are just three possibly 
relatively minor matters that I wanted to bring to the attention of the 
committee. 

Mr. Wier. Since you sponsored the amendment, Congressman Keat- 
ing, have you ever heard in your district the trade unionists themselves 
clamoring for this? 

Mr. Keattne. No; I have not. I have had one or two express to 
me the view that they thought—they have said: “Why were the unions 
picked out, and why not the employers, and why should not it apply 
to both?” I have heard two or three say that. 

Mr. Wier. There is no demand for that, is there? The employers 
might be demanding it to attract our attention to something else. 

Mr. Krarttnc. No employer has ever suggested it to me; only two or 
three people connected with the labor-union movement have suggested 
it. There is no great clamor on either side, so far as I know. It is just 
a matter that I think is fundamentally fair. 

Mr. Wier. I do not think it is fair to penalize somebody else. 

Mr. Kerartna. I do not consider it a penalty. The gentleman and 
I are in disagreement on that, and that has happened before, and I 
respect the gentleman’s views. I am sure he does mine. 

Mr. Wier. That is the way I accepted it. This is a penalty for 
being an officer of the union. 

Mr. Keartna. I do not think it is, and I do not think most union 
officials have the slightest objection in the world to signing an anti- 
Communist affidavit. They are very glad, as the gentleman was— 
well, the gentleman did not like to do it; but a great many, I think, 
are very glad to sign the affidavit, showing their loyalty to America 
and its principles. 

Mr. Wier. There are a lot more ways to show that loyalty than 
this way. 

Mr. Kratrne. That may be so. 

Mr. Wier. That is all, Mr. Chairman. 

Chairman McConnett. Mr. Elliott. 

Mr. Exxrorr. I just want to say that I have enjoyed the very force- 
ful and well-worded and informative statement of our colleague here. 
Further, I agree with the premise that this oath should be extended 
to the employers and that, by the extension of the provision to the 
employers, we will remove whatever feeling labor may have now that 
they are being discriminated against in being required to sign the 
affidavit. My personal feeling is that no one should have any objec- 
tion to taking an oath at any time that he is loyal to the United States 
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of America and is not a member of the Communist Party or any of 
its affiliates. 

Mr. Wier. Will you yield, Mr. Elliott? Have you in your district 
had any demand for this inclusion of management ? 

Mr. Exuiorr. Perhaps half a dozen letters saying that the writers 
felt it would be fair to extend the same provision to employers as well 
as employees. 

Chairman McConnetu. Have you finished, Mr. Elliott? 

Mr. Extiorr. Yes. 

Chairman McConnett. Mr. Landrum. 

Mr. Lanprum. First, I want to tell Mr. Keating that I have enjoyed 
his discussion of this amendment. I agree with the amendment. If 
I might be permitted to go back down the line and pursue the line of 
conversation that Mr. Bailey and Mr. Perkins and somewhat Mr. Wier 
followed, I would make this statement: that the passage of the pro- 
vision in the original law requiring union members or union officers 
to take this oath, and the subsequent passage of this amendment 
requiring employers to take it, is itself not going to cast any suspicions. 
It does not cast any suspicion on labor members or labor officers. Nei- 
ther does it cast any suspicion on the employer. It is only when that 
member or that officer or that employer declines to sign it that the 
suspicion is cast. 

I want to heartily endorse what Mr. Elliott has said here: that I 
can see no reason why any loyal American, be he employer, laborer, 
officer, or what, could object to signing this. 

Now, Mr. Wier has made further reference to taking an oath when 
he entered the military service. I did so; but, at the time I was re- 
quired to take that oath, I understood it as a regulation that we had to 
take the oath. I did not feel like I was being suspected of disloyalty 
to America. I felt like 1 was being given an opportunity to empha- 
size my loyalty. I believe that is what such an amendment as Mr. 
Keating has presented to us here this morning would give the employ- 
ers a chance to do. 

In anticipation of a question that might be asked, and that was 
asked of Mr. Elliott, down in the country where I come from—I hap- 

yen to be one of these country boys sent up here from the South—I 
oe had a number of employers tell me, “Let us sign it, too. We don’t 
mind doing it.” And a lot of the union officials down there are proud 
of the fact that they have an opportunity to put their signatures on 
something that announces their allegiance to this country that we are 
up here to represent. 

Chairman Mr. Metcalf. 

Mr. Mercatr. Mr. Chairman, before I make a point in the record 
with Mr. Lucas, I would like to tell Mr. Keating that, with many of 
the Members of the Congress, I am a lawyer; and lawyers for cent- 
uries have taken an oath to properly administer the laws and so forth, 
before they can enter upon their practice. We take such an oath be- 
fore we can do that. Nevertheless, as a lawyer, I would be resentful 
of having to take such an oath if it said that only plaintiffs or only 
defense attorneys or something like that were required to take an 
oath, and maybe defendant attorneys or people in noncriminal prac- 
tice were excused. So, I feel that your bill, just as a matter of equity, 
should be passed, if this is the proper approach and a proper solution 
to this question. 
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Now, I feel there should be some clarification of some of the dis- 
cussion had here. Mr. Lucas, the gentleman from Texas, mentioned 
the International Union of Mine, Mill, and Smelter Workers and 
talked about the “leadership,” which was quite a broad term. ‘There 
are a good many members of that organization in my district. That 
is the largest individual union in the western district of Montana. I 
served in the Army in the same gun crew with the president of one 
of those unions, and I want it understood here that reference to 
“leadership” in that union refers only to international leadership out- 
side of Montana in the case that was brought out when the CIO ex- 
pelled the International Union of Mine, Mill, and Smelter Workers 
from the C1O, and not to local leadership in the union. Was not that 
the reference, Mr. Lucas? 

Mr. Lucas. That is right, and I am glad you corrected me. I 
wanted to be specific about it. 

Mr. Mercatr. I have no more questions. 

Chairman McConnetu. Mr. Barden. 

Mr. Barpen. Mr. Chairman, I appreciate the discussion by Mr. 
Keating. It is with great difficulty that I restrain myself to the point 
of tolerance and just listen at people arguing about taking an oath 
of allegiance, and that is exactly what this is, to this country. I have 
taken it ever since I was a Boy Scout, and why, heavens above, dur- 
ing the war, every time you turned around, if you were going to take 
a message or anything else, why, it was just automatic if you walked 
in before the top kick, you had to raise your hand and swear allegiance 
to the country, but it did not bother me a bit in the world. 

Every Member of this Congress now, some of you seem to have 
convictions about taking this oath of allegiance relating to a partic- 
ular class. I have not known of a single one of you who stood by that 
conviction to the point that you refused to sign that oath of allegiance 
to get your checks, and every one of you signed it, too. Then it is not 
a conviction about this thing of renewing your allegiance, or indi- 
cating by oath your allegiance to this country. What you impose 
upon the personnel of this House, listen to this, if you want to call 
it an imposition 

Mr. Bariey. It did not apply to one individual or a certain group 
of Congressmen; it applies to all of them. 

Mr. Barven. It applies to a particular group of Congressmen, and 
we think this is a kind of a particular group of Congressmen that we 
belong to. And it is just half of the Congress here. 

Now, here is what we provide for the employees of this House: 

I do solemnly swear or affirm that I (a) have not engaged in a strike against 
the Government of the United States; (b) am not a member of any organiza- 
tion that asserts the right to strike against the Government of the United States; 
(c) will not become during my service with the House of Representatives a mem- 
ber of any organization that asserts the right to strike against the Government 
of the United States; (d) do not advocate the overthrow of the Government 
of the United States by force or violence; (e€) am not a member of any organi- 
zation that advocates the overthrow of the Government of the United States by 
force or violence; (f) will not become during my service with the House of 
Representatives a member of any organization that advocates the overthrow of 
the Government of the United States by force or violence. 

Now, what shape does that leave your convictions in? I would 
say something akin to a pretzel. We say that is necessary and wise, 
but here you say it is not necessary to have some indication of loyalty 
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by men who are setting the fuses on the shells that my son and many 
of your sons will be exploding, and just in a camp right near my home 
bad fuses in 1 day wiped out the lives of several fine marines, and just 
simply tore up some others by bad fuses in mortar shells. 

During the last war, this I want to call to your attention, and it 
was with the Boeing Aircraft Corp., that they had discovered, and 
discovered on good authority and the finest and most trustworthy 
organization in America spotted them and said, “These men are no 
vood for this Government and they are not loyal Americans,” but 
under the law you could not fire one of them until some overt act was 
committed. 

In other words, they had to cut a wire in a plane or make a bad 
engine or do something that would harm this Government that they 
would destroy if they had an opportunity. 

The chairman very properly referred to the fact that the produc- 
tion team is the safeguard of America, and during the war I did not 
cee any worker that was producing material, especially if he was of 
draft age, that did not figure he was doing a loyal, necessary act for 
this Government, and it was just as necessary as the man in the front- 
lines. 

Now, if he was performing that kind of service, the man in the 
frontline took his oath of allegiance, and why should the man behind 
the line have any reluctance to take it? 

Someone used a good term when they said that the only folks that I 
question, and I do question them seriously, are those who hesitate to 
renew their oath of allegiance to this country. They are the ones 
that I do not like. I am glad to evidence my allegiance to this country 
in any way, shape, or form. I served in the Armed Forces, as far as 
that is coneerned, as many of you did, and I wanted the fellows behind 
that were setting the fuses to want that shell to get the enemy and not 
me. I want the man that is in charge of directing the ships on the 
west. coast to want the supplies to get to the United States forces, and 
not to the other crowd. I want it timed that way. 

I do not think that this is a solution to the whole thing, no. If I 
had my way about it, I would solve it and every time there was defi- 
nite and unequivocal proof that a man belonged to a group that sought 
to destroy this Government by illegal and unconstitutional methods 


«ind by violence, I would send him at least halfway across the ocean. 


That is exactly my attitude on it. 

The whole thing, and this may be a little politics involved in this 
thing, I do not know 

Mr. Batter. Will the gentleman yield for a question ? 

Mr. Barden, these labor leaders who were required to sign this oath 
of allegiance, suppose in carrying out the intent of that oath they 
tind Communist members in the union to which they belong down 
in the lower echelons of the union. Can they under the Taft-Hartley 
law in reporting that fact to the employers force the employer to fire 
that fellow under the Taft-Hartley law? 

Mr. Barven. I do not think that they can under the Taft-Hartley 
law, but I am in favor of it. I want you to know that. 

Mr. Batter. I agree with you heartily. 

Mr. Barven. If we have a production team, and if production is 
the strong arm of this Government, and it certainly is, then I do not 
want any monkey down in the lower echelons or the higher echelons 
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who is attempting to defeat my Government. Any man that is will- 
ing to offer his life for the defense of the Government ought to fee! 
very keenly for that Government. 

So I do not know; Mr. Keating, I remember when your bill was 
up before, and I remember the discussion and my attitude was just 
the same then as it is now. It may not do any good. It simply pro- 
vides a net, so to speak, and then later on if somebody is found that 
he swore to a lie, when he said that he was not a member of these 
subversive organizations, then we can do legally what should have 
been done some time ago. We like to proceed legally in this country, 
and that is probably the greatest help. But Iam sincerely of the opin- 
jon that we need a little strengthening down below, and if there is not 
a provision now where any man working on a Government contract, 
or providing material for the carrying on of a war, the defense of this 
country, cannot be «red immediately when it is established by the 
highest authority, and we have a pretty good organization for estab- 
lishing that in this country, then we have left a bad gap. I happen 
to have sat down to the table with officials of this aircraft company 
and some officials that I will not call the name of, and there was no 
question about there being bad folks in that plant. Yet there was 
not any way to get rid of them. 

Mr. Wier. Will you yield, Mr. Barden? I rather expected a state- 
ment of that kind. 

Mr. Barpven. Thank you. That is the finest compliment you could 
pay me, if I have put my point across. 

Mr. Wier. Well, I wish you would put your point across sometime 
when you and I are debating the interest of parts of our society, as 
between labor and those that continue to try to handicap the move- 
ment of labor in all of this legislation. I perhaps represent a quite 
different approach and interest in my membership in this Congress 
than youdo. There is nc question about that. 

Mr. Barpen. I will agiee with that. 

Mr. Wier. That is right. Now, let me ask you, though, What will 
the country as a whole, and how will the country as a whole benefit by 
Mr. Keating’s amendment? What will be gained by it? 

Mr. Barpen. Well, let me say this, Mr. Wier. You have mentioned 
something that you should not have mentioned. 

Mr. Wier. I often do that. 

Mr. Barven. I have noticed it. You claim to represent an entirely 
different part of America from that which I represent. I do my 
best, God being my helper, to represent all interests in America, I 
am not, and I do not boast, of being an official of any labor union. 1 
am not on the payroll of any labor union or any commercial organiza- 
tion or any company in America. I am not wedded to one nor have 
I taken any —" of allegiance to any particular group. I represent 
the people that I was sent here to represent, and I do it in so far as 
the Sonia element in me will permit me to try to represent those 
folks. I can understand your position thoroughly. I can understand 
your mental makeup. But I cannot understand your intolerance of 
one who is not probably bound by the same kind of ties that you are. 

Now, I am most tolerant of you. I do not think labor has ever had 
a finer representative on this committee than you have been, and I 
say that to you. You have excellent judgment, and you have been 
certainly most helpful to this committee and during my time as chair- 
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man you know quite well I conferred with you on many, many oe- 
caslons. 

Mr. Wier. I appreciate those remarks. 

Mr. Barpen. When you tell me something, I know that Wier is not 
lying. Now, that is as fair as I know how to be. 

Mr. Wier. That is very fair. 

Mr. Barpen. Now, insofar as my particular group I represent, I 
prefer to incorporate all America. I do not think, and using your 
words, you said to penalize someone else, you thought that this oath 
would penalize. 

Mr. Wier. | used the word “handicap.” 

Mr. Barpen. I copied the word the minute you said it and I put it 
in quotations, and on my oath I remember that word. 

Now, maybe you slipped and maybe you did not mean to use it. 

Mr. Wier. Well, I will use it. 

Mr. Barpen. I thought so. I say you are honest. 

Mr. Wier. All right, 1 will use it. I have got to use it when I talk 
about Taft-Hartley. 

Mr. Barpen. I do not look at it as a penalty, and I do not think 
Mr. Keating does. I ask you, Mr. Keating, if there is any desire on 
your part to penalize labor? 

Mr. Keatine. Certainly not. 

Mr. Barpen. Or to penalize industry?’ 

Mr. Keating. When the gentleman from Minnesota used that word, 
I wanted to interrupt at that time, but I did not want to interfere with 
his train of thought. It certainly is not intended as a penalty. 

Mr. Barpen. No, I think that probably the letter “p” plays a little 
part in it, and that is maybe a little polities in it, but whether it is or 
is not, Mr. Keating, there is an argument open in the bill that you 
say, “Well, this one will take the oath and that one will take the oath.” 
I want someone to say to me, just answer this brief question. Here 
is a tribunal that the Federal Government is setting wp, and it is a 
governmental tribunal, one to pass upon the rights of the parties in- 
volved, and to protect, if possible, the rights of the great public who 
are certainly ultimately involved. Now, what is there wrong about 
this Congress requiring those folks to come into that tribunal or quasi- 
court if you want to call it that with clean hands? What is there 
wrong with that? Why ever since I first started reading a lawbook, 
it said, “He who seeks equity must do equity,” and he must come into 
court with clean hands. 

Now, the only way we can require or at least halfway police the 
cleanliness of those hands is to say that both of you, both parties enter- 
ing into this tribunal set up by the Federal Congress, must enter with 
clean hands and give as evidence of that your oath of allegiance to 
this country, this Government setting up this tribunal for the adjust- 
ment of your differences. 

Now, can someone criticize that ? 

Mr. Wier. I have done the best I can, if you are asking me. You 
are looking at me, at least, and I will accept the invitation. 

Chairman McConne tt. I would like to remind the gentleman that 
we have another witness waiting, and rather than carrying on a de- 
bate here, if that question is asked the witness, ask him and let us get 
along. 
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Mr. Wier. There is nothing I would rather do than to accede to the 
request of the chairman, and I will withhold my judgment until a later 
day. 

Chairman Any other questions? 

Mr. Perkins. Mr. Chairman, I first wish to compliment the gentle- 
man for his seriousness and sincerity and openmindedness, in which 
he has presented this problem to the committee this morning. 

Mr. Kearine. Thank you very much. 

Mr. Perkins. I feel like I represent a district that is as patriotic as 
any other district in the United States of America. During World 
War I, Breathitt County, Ky., was the only county in the United 
States that did not require the service of a draft board. All of the 
soldiers volunteered from that county, and I am privileged to repre- 
sent that county now in the Congress. 

Personally, as I see it, there could be no objection to all groups being 
required to declare themselves loyal, but to single out 1 or 2 groups 
which are in the main patriotic groups, I feel that places a certain 
tainted stigma there that they do not deserve. It is my belief that we 
should find some other more direct approach to this problem. I 
wanted to make that clarification. 

Chairman Any other questions? 

Representative Keating, I wish to commend you for your presenta- 
tion, and to thank you for appearing before the committee. 

Mr. Krarine. Thank you very much, Mr. Chairman and members 
of the committee. I appreciate that. 

Chairman McConne.u. Representative Byrd, I believe you have 
submitted a bill, and we would like to hear you at this time. 

(The bill, H. R. 115, is as follows :) 


[H. R. 115, 83d Cong., 1st sess.] 
A BILL To repeal the Taft-Hartley Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That Public Law Numbered 101, Eightieth 
Congress (the Taft-Hartley Act), is hereby repealed. 

Sec. 2. The National Labor Relations Act, in effect prior to the enactment of 
such Public Law Numbered 101, and section 313 of the Federal Corrupt Practices 
Act, 1925, in effect prior to the enactment of the War Labor Disputes Act, are 
hereby revived and reenacted. 


STATEMENT OF HON. ROBERT C. BYRD, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WEST VIRGINIA 


Mr. Byrp. Mr. Chairman, it is not my desire or my intention to 
inconvenience the members of this committee, and I will be very 
happy to confine my remarks to this written statement unless there 
are questions which I will try to answer following the reading of this 
statement as best I can. 

I represent a district with a population of 446,466 people. Mine 
is the ai: congressional district in terms of population in a State 


whose total population is 2,005,500. My district is predominantly 
labor. It is located in the heart of the bituminous coal producing 
area and in that district are located the largest chemical producing 
lants in the Western Hemisphere. West Virginia is the largest 
ituminous coal producer in the United States, it having produced 
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163,488,001 tons of coal in the year 1951. The 4 counties in my 
district alone produce a third of the coal mined in the entire 55 coun- 
ties of the State of West Virginia. Included in the four counties of 
my congressional district are Logan and Raleigh Counties which are, 
respectively, the second and third largest coal producing counties in 
the State. You can see, gentlemen of the committee, that I represent 
a segment of the population which is vitally affected by the law which 
is known as the Taft-Hartley law, and which is the subject of our 
discussion here today. 

I feel that I voice the sentiments of these people and the sentiments 
of most of the 1634 million men and women included in union mem- 
bership throughout the United States when I speak in opposition to 
the Taft-Hartley law. 

Working people object to the Taft-Hartley Act as a whole. They 
believe that the Taft-Hartley law was conceived in an atmosphere of 
recrimination, reaction and revenge, and born in a moment of weak- 
ness. They consider it to be a “slap in the face,” and they will never 
be satisfied until it has been fully purified by outright repeal. 
Merely changing the name of the act will make no difference as “a 
rose by any other name would smell as sweet.” They feel that the 
Taft-Hartley law has not improved labor-management relations, nor 
has it brought peace in the industrial arena. Figures from the 
United States Department of Labor reveal that in spite of the Taft- 
Hartley law strikes are not on the decline but rather on the increase. 

In the year 1951 there was a total of 4,737 strikes as compared with 
3,693 in 1947. The final figure for 1952 will not be available unti! 
March, but preliminary statistics for 1952 show a conservative esti- 
mate of 4,950 strikes for that year, which amounts to the greatest 
number of strikes in any year since 1946. These preliminary figures 
for 1952 reveal that 314 million workers were involved in strikes in 
which 55 million man-days were lost as compared with 2,170,000 
workers who participated in strikes in 1947 with a total of 34,600,000 
man-days being lost thereby. Certainly the feeling among workers 
that the Taft-Hartley Act has not solved the problem of strikes is 
adequately borne out by these figures. 

Harmonious and peaceful labor relations can best be maintained 
in our democracy where both labor and management are regarded as 
equals. Working people feel that the Taft-Hartley law has alined 
the powerful force of government on the side of management in the 
injunctive process. 

They believe that the injunction invests in the courts the means by 
which to pravent American laborers from exercising their natural 
rights and constitutional guarantees to collectively stop work peace- 
fully and for a lawful purpose. When workers are compelled to work 
against their will by order of the Government, they are being sub- 
jected to involuntary servitude; that is slave labor and it is irrecon- 
cilable with the meaning of the word freedom. In theory the same 
power by which men and women can be forced to work for 80 days 
(the so-called “cooling off” period) can be used to force them to work 
for 80 months or 80 years. Such an action is dangerous in that it is 
incompatible with the principles upon which the political and eco- 
nomic structure of this Republic was created, and it smacks of. the 
police state which is operated under and by police power. The labor- 
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ing people of this nation believe that the records of production during 
World War II reveal that the men and women who earn their liveli- 
hood with their hands are just as loyal, just as patriotic, just as 
American as any other segment of the population. They consider a 
law which forces them to work against their will as an indictment of 
that loyalty, patriotism and Americanism, and as an insult to their 
sense of justice and right. 

Free men, free enterprise, mutual cooperation among peoples, effi- 
ciency, and genius have brought about a quality and quantity of pro- 
duction in America such as has never been matched by any other 
nation. Other world powers have been forced to lean in war and in 
peace upon us for succor and comfort and preservation. To rob men 
and women of their inherent right to work or the right to refuse to 
work commits them to a second class citizenship, robs them of their 
initiative, destroys their faith in government, and promises to deprive 
America of its position as leader in the industrial, economic, and 
political world. 

The Taft-Hartley law impedes the normal growth of labor organi- 
zations and interferes with free collective bargaining. If and when a 
period of recession comes, the Taft-Hartley Act will be an effective 
tool in the hands of the enemies of organized labor in their efforts to 
destroy the union movement in America. As unemployment increases 
employers are going to be able to hire strike breakers. Strikes can 
be inspired for no other purpose than to bring about a situation in 
which plants will be filled with strike breakers. Elections can be 
held and strike breakers can vote for “no union” or a company con- 
trolled union, and thus defeat the basic purpose of labor relations. 
The law encourages employer opposition to unions and makes organi- 
zation more difficult and more expensive. The ever-present threat of 
endless litigation and lawsuits in the courts, and the necessity for 
maintaining a battery of lawyers throughout the country to protect 
itself in the courts, robs the organization of funds which could other- 
wise be used in improving economic conditions for the workers and 
in promoting growth of the movement itself. 

Figures from the Bureau of Labor Statistics, United States De- 
partment of Labor, and the Bureau of Census, United States Depart- 
ment of Commerce, will substantiate the argument that there has 
been a decided slowing down of the union movement since the enact- 
ment of the Taft-Hartley Act. Between the years 1942 and 1947 
union membership increased from 10,762,000 to 15,414,000, an increase 
of almost 5 million in membership. At the same time, the total em- 
ployment in this country increased from 53.8 million to 58 million, 
an increase of about 4 million. In other words, while total employ- 
ment was increasing 4 million, union membership was increasing & 
million. 

Following the enactment of the Taft-Hartley law and during the 
years from 1947 through 1951 union membership increased from 15,- 
414,000 to 16,750,000, an increase of barely over 1 million. At the 
same time employment increased from 58 million to 61 million, an 
increase of 3 million. In other words, since the enactment of this 
law while total employment increased 3 million, union membership 
only increased 1 million. These figures illustrate the effect of the 
Taft-Hartley Act upon labor organization growth. 


Ch 
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I have introduced a bill which calls for outright repeal of the Taft- 
Hartley Act and he ote would provide for a return to the National 
Labor Relations Act. I do not propose to say that the Wagner Act 
is the answer to our problems. Perhaps there would have to be amend- 
ments enacted before both labor and management would be satisfied. 
I take the same — that was taken by the presidential candidate 
of my party, who is a the platform of that party, recom- 
vntneled taal the Taft-Hartley law be repealed outright and that a 
new law be enacted that would be workable and fair, and which would 
be agreeable to both labor and management. 

Mr. Chairman and members of the committee, I thank you for this 
opportunity to make this presentation of my views. 

Chairman McConneti. Mr. Byrd, what you propose here would 
set off in the committee quite a bit of debate. I would think it im- 
perative that therefore we limit the time of questions in order that 
we can finish in some reasonable period of ime. 

I would like to clarify right at the beginning my own position with 
regard to what you have stated. As I understand it, as I read your 
bill, you call for the repeal of the Labor-Management Relations Act, 
or what is familiarly known as the Taft-Hartley Act, and the re- 
enactment of the National Labor Relations Act, which is the Wagner 
Act, and nothing said about amendments to it, or anything of that 
sort. I would be definitely opposed to such a proposal. I have tried 
and will continue to try to be reasonable to all segments of our society 
in the consideration of the labor bill, but I feel that to repeal the 
Taft-Hartley Act, and reenact the old Wagner Act period is an ex- 
treme view that I will not be able to go along with in any way. 

Let us take just one instance. Under the W agner Act, you could 
have an agreement between an employer and employee for a closed 
shop, and at the same time you could have a closed union. I can 
imagine nothing tiat would be worse as far as any liberal viewpoint, 
which we often hear people speak of when they advocate such a move, 
I cannot imagine anything that would violate the true liberal ap- 
proach to anything than such a proposition as that. 

There are several other things. I do not consider the law a slave- 
labor law. To say that a person has to work for a certain period of 
time is incorrect because he or she is always free to quit, which means 
that it is not a slave-labor law. That is an extreme view that I per- 
sonally cannot go along with. 

I do not want to take too much time. There are many other argu- 
ments I could present, but I feel that an extreme approach is the 
wrong way in which to handle labor-management relations matters. 

With that preliminary, I will turn the questioning over to other 
members. Thank you for your presentation, just the same, Mr. Byrd. 

Mr. Kearns. I would like to say I conform with the views of my 
chairman, but I would like to ask the gentleman if his dynamie col- 
league from West Virginia will support ‘this bill ? 

Mr. Byrp. I am not sure, sir. You might direct that question to 
him, 

Chairman McConne i. I guess he can answer that one when the 
time comes. 

Mr. Boscu. Mr. Chairman, I would like to ask the Congressman 
whether he believes that because there may be some ‘inequities in legis- 
lation, and let us be very frank with one another, I do not think any 
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pines of legislation is ever perfect, and I think that as time goes on we 
gin to realize where the inequities lie in legislation, but do you be- 
lieve, for instance, that if you had a child who might be suffering from 
a disease which might require some action on the part of the medica! 
profession—let us assume for instance a leg condition or an arm condi- 
tion or even an eye condition—do you believe that the answer to all of 
those things, for instance, might be that the doctor should amputate 
the leg, and that he should amputate the arm, or that he should re- 
move the eye? Or do you not believe that we should rather look into 
just what causes the particular illness and disease, and try to treat 
that particular illness and disease ? 

I think in approaching the Taft-Hartley law, I like to call it the 
Labor-Management Act of 1947, because I think so many people are 
misled in referring to it as the Taft-Hartley, somehow a stigma is 
applied when the name of a particular Congressman or Senator is used 
in legislation. I feel, Mr. Congressman, that in this particular in- 
stance I too would agree with the chairman of this committee, that the 
solution is not a repeal of this act, and a return to the Wagner Act, 
but rather that we should modify and improve if we can the relation- 
ship between labor and management. That is the way I think Amer- 
ican democracy processes require us to act. Thank you very much, 
Mr. Chairman. 

Mr. Byrn. I might remind the gentleman, if I may, sir, that neither 
did I maintain that the Wagner Act was the answer. I should like 
to say once again that I said in my written statement that I do not pro- 
pose to say the Wagner Act is the answer. Perhaps there would have 
to be amendments enacted before labor and management would be 
satisfied. 

Mr. Boscu. I am quite aware of what you said. 

Chairman McConnet.. You see, your weakness in that regard is 
that your bill calls for the repeal of one act and the reenactment of 
another, with nothing said about any amendment or any changes. 

Mr. Byrp. Yes. 

Chairman Mr. Barden. 

Mr. Barven. Mr. Byrd, you have studied the Wagner Act, have 
you? 

Mr. Byrp. No. sir; I have not. 

Mr. Barpen. You are not familiar with its terms? 

Mr. Byrn. No, sir; Iam not. I could not go into the technicalities 
of it. 

Mr. Barpen. You mean you are asking this committee, or you are 
recommending something that you do not understand yourself? 

Mr. Byrp. I merely mentioned that as a basis from which the com- 
mittee may proceed, sir, in working toward the creation of a new act 
which will be agreeable to both management and labor. 

Mr. Barpen. You are kind of proceeding on the theory that the 
bigger fool thing we might do, the more credit we would get for im- 
provement ? 

Mr. Byrp. I think you have misinterpreted my motives, sir. 

Mr. Barpen. What was the language you used back there about 
the weak moment and the “dumb bunnies” that wrote the Taft- 
Hartley? Read back the statement. 
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Mr. Byrp. I think again, sir, that you are, if I may say, putting 
words into my mouth. I did not make any reference to the “dumb 
bunnies” who wrote the act. 

Mr. Barpen. That was just my memory. Will you see what you 
did call them? Is not my term better than what you called them? 

Mr. Byrp. I will say again that the act was created in an atmosphere 
of recrimination, an atmosphere of revenge. 

Mr. Barpen. You state that as a fact ? 

Mr. Byrv. I think that is true, sir. 

Mr. Barpen. Were you here / 

Mr. Byrp. Sir? 

Mr. Barven. Did you attend the hearings? 

Mr. Byrp. No, sir, I did not. 

Mr. Barpen. You do not know anything about the evidence that 
was presented to the committee ¢ 

Mr. Byrp. No, sir. 

Mr. Barpen. You do not know anything about the personnel of 
the committee ¢ 

Mr. Byrp. I do not. 

Mr. Barpen. You do not know anything about how long they con- 
ducted hearings ? 

Mr. Byrp. No, sir; I do not. 

Mr. Barpen. Or to what extent they went to gather the infor- 
mation ? 

Mr. Byrp. No, sir, I do not. 

Mr. Barpen. And yet you reached the conclusion, and accuse a 
group of Members of the Congress of the United States who have 
taken the same oath of office, that you have just taken, of committing 
not an offense, a crime that we should attempt to punish a great seg- 
ment of the American people. 

Mr. Byrp. No, sir, Mr. Barden, if you will permit me to say, sir, 
I did not mean to say that I had reached that conclusion or that you 
had. Isay they did. 

Mr. Barpen. [| asked you if you stated that as a fact, and you said 
yes. 
Mr. Byrp. I am speaking for the people whom I represent, and I 
say that I speak for most of the 1634 million men and women who are 
in the union-labor movement. I said that they believe that the Taft- 
Hartley law was conceived in an atmosphere of recrimination, and I 
stand on that assumption that they do believe that. 

Mr. Barpen. Now, you represent your constituency here. 

Mr. Byrn. I try to, sir. 

Mr. Barven. And you try to stay pretty well in accord with yours, 
because you are a constituent of yours, are you not ? 

Mr. Byrp. That is true, sir. 

Mr. Barpen. So that now when you say “they believe,” does that 
include you? 

Mr. Byrp. I wish to say again that my constituents believe that, 
and I believe you will have to admit it, sir, that they believe that, 
the people who are in the labor movement. 

Mr. Barven. I do not know any more about your constituency than 
you have already admitted you know about the Wagner Act, and that 
is Very little. 

Mr. Battery. Will the gentleman from North Carolina yield? 
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I cannot help but take notice what you said about the long drawn 
out and important labors performed by this Labor Committee in 
1947 when they drafted the legislation, or were supposed to have 
drafted the legislation, and I would like to remind the gentleman that 
I was presiding over the Subcommittee on Labor when we were at- 
tempting to repeal the Taft-Hartley in the 81st Congress, and we put 
on the stand of a gentleman from the city of Washington. I believe 
he qualified himself by saying he was a graduate of Princeton Univer- 
sity, and a labor expert, by the name of Jerry Morgan, who testified 
that he did most of the labor in actually writing the Taft-Hartley 
law, and when I asked him how much he received in compensation, 
he said $7,500, and when I pinned him down as to where he got his 
pay, he said he was paid by the Republican National Committee, and 
it is a matter of swocn testimony in the hearings of this committee. 

Now, I am questioning, and I am informed that that gentleman has 
recently been added to the legal staff at the White House, and I as- 
sume he is going to have something to do with writing the legislation 
this committee is going to eventually decide whether we will adopt or 
will not adopt. 

Mr. Barpven. Just let me say this to the gentleman from West Vir- 
ginia, the senior gentleman from West Virginia. In the first place, 
Il am not going to sit here and let you give the Republican Party all 
of the credit for writing all of the Taft-Hartley bill. 

Mr. Bairry. I take it that you had a hand in it? 

Mr. Barpven. I did, and I did not pay anybody $7,000, and I did 
not get any $7,000, but I put a lot of work into it, and I do not 
know 

Mr. Battery. And then took Jerry Morgan’s bill. 

Mr. Barven. I did not take Jerry Morgan’s bill. 

Chairman McConne tu. I think this ought to be clarified once and 
for all. 

Mr. Barven. I do not need any help with my friend from West 
Virginia, but I will let you go ahead. 

Chairman McConnery, You are a little mixed up. Jerry Morgan 
did not actually write the bill, unless you mean the Nsisation drafts- 
manship of putting the ideas together of a committee. The bill is 
not Jerry Morgan’s bill. At no time has there been a bill of Jerry 
Morgan. I say that very definitely because I participated in all of 
those executive sessions and private sessions and every other kind of 
session. All Jerry Morgan did was supply the draftsmanship skill, 
and he was a skilled draftsman, one of the very best we ever had on 
the Hill, and your own party will admit that. All we asked Jerry 
Morgan was to give us the legal language and show us how to put 
together the ideas which we on the committee formulated. Let that 
be definitely understood. 

Mr. Kearns. That is correct. 

Mr. Battery. Was he at that time a member of the drafting service 
of the Congress ? 

Chairman McConnetx. Not at that time. The Hartley bill was 
put together by the legislative draftsmanship of Jerry Morgan. 

Now, on the effort to avoid complete repeal of the Taft-Hartley Act, 
when we considered the Wood bill, Morgan’s job as I remember dis- 
tinctly was to supply advice as to legislative draftsmanship. What 
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] am saying is that at no time could you classify any act in connection 
with labor that the Republicans were responsible for since 1947 as a 
Jerry Morgan bill. 

Mr. Kearns. Mr. Barden was right. He did not supply any 
language. 

Chairman McConneut. All he did was supply draftsmanship, and 
he was a skilled draftsman of legislation. 

Mr. Battey. Then that raises a question. If he was in the employ 
of the Government as a member of our drafting service, why the 
necessity for getting outside remuneration at the amount of $7,500 % 

Chairman McConneti. He was not a member at that time. He 
had previously been employed in the Office of the Legislative Counsel 

Mr. Barven. Let me say, I believe I know the gentleman from West 
Virginia pretty well, and I think that he knows me. 

Mr. Battey. You anticipate my thoughts. 

Mr. Barpen. I think he knows me very well, and I think he thor- 
oughly understands that both of us are entirely too hardheaded and 
contrary to let anybody lead us around by the nose. I think that that 
is right. Therefore, I think that that is some evidence that Jerry 
Morgan or nobody else can lead me around by the nose, when it comes 
to the provisions of the Taft-Hartley Act. The Taft-Hartley law 
was written by a group of Congressmen just exactly like the group 
around here. I do not think that they had much more or much less 
sense than the group right here, and were just as honorable as you 
or I, doing the best they could. 

Now, why do we not let it stand that way, and if you thing somebody 
has made a mistake, all right. 

Mr. Batmtey. And I sincerely hope this committee will write this 
new legislation. 

Mr. Barpen. Why do you want to try to put some smear on some- 
body? Iwillsay this for Jerry Morgan; he is as fine a little gentleman 
as I have ever known, and I think you will admit it. 

Mr. Bauer. I got that impression of him and I could not under- 
stand his position. 

Mr. Barpen. I will say that for Jerry Morgan, and Jerry Morgan 
is qualified for any draftsmanship job, and he has got as much sense 
about drafting as any man I know, as far as that is concerned, and 
he is a fine young fellow in my book. I say that not in his defense, 
because he does not need any defense, and his character is just as clean 
as yours or mine or anybody else’s, and his mind just as clear. 

Now, we have got to think about this, too. We are talking about 
this Taft-Hartley business, this repeal of this Labor-Relations Act. 
How many Congresses have convened here since this act was put on 
the books? There are about three or four. If it was so horrible, 
why did not those Congresses repeal it ? 

Mr. Wier. There was not elected the right people. 

Mr. Barpen. Well, would you say the right people are the choice 
of the American people or who you would select? 

Mr. Wier. I think I could do a better job, if you will give me that 
assignment. 

Mr. Barven. Did you ever stop to think there were folks thinking 
the same thing about you ? 

Mr. Wier. They do that every November. 
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Mr. Barven. That is what makes America great, but getting back 
to the subject, after your sparring here, we have to do a little of that 
once in a while, but that is what we tried to write this act for. The 
American people come into this show somewhere, and they go to a 
boxing match and they buy a ticket, and they go in and sit down; 
when the fight is going to a clinch and just start hugging each other, 
you hear everybody begin to boo. They figure they have got an 
interest in there. 

Now, when big organizations or industrial and union organizations 
that are producing something, some material vital to the welfare of 
the country are in the ring, the public has an interest in that. When 
they go into a clinch, what are you going to do, let them hug it out, 
or should we try to work out something that will help solve the prob- 


lem? ‘That is my view on it, and I do not criticize the young gentle- 
man so much. 


Mr. Byrp. Thank you. 

Mr. Barven. I think he might be like some of the rest who take 
the attitude that they are going to stick with the majority of their 
people if it defeats them. 

Mr. Byrp. I will say this in answer to the gentleman, and I appre- 
ciate your kind remarks in my behalf, but you may misinterpret my 
motive there. I have been known to stand with the minority. I have 
lived in the mining communities all my life, and my father was a 
coal miner, and I have reason in my own heart and soul to believe 
that conditions there were better under the Wagner Act than they 
have been since the Taft-Hartley Act has been enacted. 

Mr. Barven. I had no intention of even a slight reflection. It was 
a feeble attempt to be a little humorous. 

Mr. Byrp. Thank you. I am sorry. I just wanted the record to 
be clear on that point. 

Mr. Barpen. Anybody can look at your face and tell that you are 
not a man that goes around with false ideas. 

Mr. Byrp. Thank you. 

Chairman McConne.u. Mr. Powell. 

Mr. Powe. I do not think we should rush this particular aspect, 
even if we have to meet another day, because I think this is the core 
of the whole situation, and I agree with the gentleman from West 
Virginia, as a Member who has sat here for about my fifth term, the 
Taft-Hartley Act was an act aimed at destroying the purpose of the 
Wagner Act. The Wagner Act was an act created to give the work- 
ing people of this country a Magna Carta. It was on the books of 

this Nation for 13 years, and it was on the books of this Nation for 
13 years with no amendments. The Taft-Hartley Act was considered 
by its authors to be imperfect before scarcely the ink was dried, and 
the authors of the bill itself are the ones who proposed publicly 
amendments to perfect it. There is no getting away from that. The 
Taft-Hartley Act was created to destroy the purpose of the Wagner 
Act. Iam sure no one will deny that. The Wagner Act was created 
to help labor, and if you create something then to destroy that act, 
you are creating something to hurt labor. Vhe ‘aft-Hartley Act 
did not help labor. The only thing I find here is that the gentleman 
from West Virginia has proposed that we go back to the Wagner 
Act, which had never been amended. It is my proposal, and I am 
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working on it, and I will have it ready, I hope, next week, a new 
labor act based on the intent of the Wagner Act, because all we are 
doing here today in this committee is trying to patch up a bad act, 
the Taft-Hartley Act. We are trying to patch up an act which was 
created to destroy the Wagner Act, an act which was created to hurt 
labor. I think what we need here is not to repeal the Taft-Hartley 
Act and go back to the Wagner Act; what we need is a new labor 
act which will have some of the good things of Taft-Hartley and 
some of the good things of the Wagner Act, but which above all will 
have the spirit of the Wagner Act to give labor its rights, not to 
take away from labor its rights. 

One of my colleagues said he did not like to refer to this as the 
Taft-Hartley Act because it was a stigma of having names of those 
who authored it. That almost is a confession, and there is no stigma 
to the name of Robert Wagner, and never will be. That is the whole 
thing that I think we should aim at if we are going to do something 
for the good of the country, without hurting the largest group of our 
Nation, the working class. 

Tam in accord with this step proposed by the gentleman from West 
Virginia, but I want to say it is only the first step. The second step 
should ‘be a new act which IT am working on and which I hope to 
introduce next week, which will have the spirit of the Wagner Act 
with the good features of the Wagner Act, and the good features of 
the Taft-Hartley Act. 

I congratulate you, sir, on taking this first step. 

Mr. Byrp. I wish to thank the gentleman from New York, and I 
think he has interpreted my desires and my motives, and I want to 
agree with you, sir, as I did already in my written statement. 

Chairman McConnewy. Mr. Bailey. 

Mr. Batrry. I have no desire to prolong these discussions here. I 
want to say to my freshman colleague from the State of West Virginia 
that I congratulate him on the able, concise manner in which he has 
presented his problem. I would like to say, Mr. Chairman, that I 
know personally the conditions in this gentleman’s district, and he 
is reflecting the feeling of the vast majority of the people of the Sixth 
West Virginia District. I hope he continues to represent them as he 
is starting off as a new Member of the Congress. 

Mr. Byrv. Mr. Chairman, I thank my fellow Member from West 
Virginia. 

Chairman McConnewu. Mr. Perkins. 

Mr. Perkins. Mr. Chairman, I do not have any questions. I wish 
to also compliment the gentleman from West Virginia on his presenta- 
tion this morning. 

Mr. Byrp. Thank you. 

Chairman McConneti. Mr. Howell. 

Mr. Howett. Mr. Chairman, I will promise not to be very long 
but everybody else has something to say. I might assure Mr. Byrd 
that I agree with a lot of what he has said about the Taft-Hartley Act, 
and while his completely forthright approach to doing something 
about it I certainly would not criticize, ‘ wonder whether he might 
not admit that both from a proper solution to it and a practical solu- 
tion to it, his approach might not be the most completely desirable 
approach. I think in the 8ist Congress as one of the administration 
members of this committee, what you might call an administration 
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member of the committee, I was probably 1 of 1 or 2 votes that were 
needed to get out a 2-package approach to Taft-Hartley, a repeal and 
imposition of the Wagner Act with amendments, and I just could 
not convince myself that that was either the best approach or the 
most practical approach, and I held out that we should do it in 1 
package—a repeal of Taft-Hartley and reimposition of the Wagner 
Act with certain admittedly needed amendments. 

I am inclined to think that that still would be the most desirable 
way of doing it. But I do think that you have made a fine presenta- 
tion, and I find very little in your approach that I could quarrel with. 

Mr. Byrp. Thank you, sir. 

Chairman McConneti. Mr. Wier. 

Mr. Wier. Let me say to the gentleman and the chairman and the 
committee that I have met your objections to some extent. I have 
introduced, and it is in the hands of the committee, a bill, I do not 
remember the name of it offhand, that goes a little further than the 
outright appeal. I looked at this question of repeal and reinstate- 
ment when I came down again this year, and I felt that if my position 
was sound in supporting legislation in this field in 1949, it certainly 
ought to be just as sound now, and so what I have done, Congressman 
Powell—I mention you because you have just mentioned something 
along my line—I have introduced into this Congress, some time ago, 
a bill that repeals the Taft-Hartley Act, as such, and then picks 
up a bill that this committee, in the 81st Congress, recommended 
out to the House floor, which by name was called the Lesienski bill, 
but in the 6 weeks that Congressman Barden speaks about our dis- 
cussions and hearings, we did arrive at some amendments. If I 
accepted and voted for them now, I shall vote and accept them now, 
and having committed myself in the 81st Congress to legislation 
in support of it, I am introducing the bill that carries a number of 
amendments to the Wagner Act, that was adopted at least by a 31 to 12 
vote here. That is the bill that is in the committee now. 

Chairman McConne.u. Mr. Elliott? 

Mr. Exxiorr. I have no questions. 

Mr. Lanprum. I have no questions. 

Mr. Mercatr. Mr. Chairman, I would like to say to Mr. Byrd as a 
new Member of Congress as he is, that I am here on this committee 
as I feel that you are, to try to enact a fair labor-management law 
that would be fair both to management and. to labor, and I have appre- 
ciated your presentation of a point of view that I believe is going to be 
very important to me and to some of the newer Members in our fresh 
consideration of this question, and I appreciate your bringing to us the 
labor feeling of your district. In my own district, which is largely 
agricultural, I have not had some of that experience, and I have not 
had the experience that my colleagues have had in the debate and dis- 
cussion of this bill. I feel that for the newer Members, your presen- 
tation of the point of view has been very helpful, and I thank you. 

Mr. Byrp. I thank the gentleman. 

Chairman McConne.i. Any other questions / 

Mr. Byrd, I wish to thank you for your appearance here. I regret 
we had to keep you waiting for quite a period, but I am glad we were 
able to get you on this morning. I thank you for appearing here. 

Mr. Byrp. I want to say, too, that I regret keeping you waiting, 
but you have been very kind to me, and I want to say once again in 
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conclusion that neither do I think the Wagner Act is the answer, but 
| feel that the people of my district feel that conditions there were 
better under the Wagner Act than they have been since the Taft- 
Hartley Act has been enacted, and so I, with these gentlemen who 
have spoken, believe that we should try to work toward something 
new and something which will be agreeable to both sides, labor and 
management. Thank you again. 

Mr. Barpen. Just let me say this to the gentleman, because I was 
so afraid he misunderstood my statement. I sometimes have some- 
thing in my voice that implies entirely a different fellow from what 
Tam. It sounds like I am irked when I am usually agreeable about 
things, and I certainly was not critical. I think the gentleman made 
a very nice presentation. 

Mr. Byrp. If I may make the final remark—— 

Mr. Barven. And Imay say this, the feeling of the folks, or speaking 
of the folks back in their district, I would not have the gentleman 
think that I claim to be clear above the heads of my folks to the point 
that they do not influence my thinking, and to some extent mold my 
thinking. Every once in a while an agricultural question will come 
up, and I do not know why it is, but everybody knows which side 
[ will be on, but I think that that is because I am from those kinds 
of folks. I think like they think, and I think the gentleman thinks 
like his folks think, and that is as it should be. I have no criticism. 
When men cease to be influenced by the people they represent in their 
district, that is not so good. 

Mr. Byrp. I wish to say I thank the gentleman, and having been 
born in North Carolina myself, I am 

Mr. Barpen. I knew there was something nice about you. 

Mr. Byrp. I am quite able to discern the twinkle in the eye which 
belies the sound of the voice. 

Chairman McConnetu. This will conclude the hearings for today 
and for the rest of the week. The committee will assemble on Tues- 
day, February 17. The first witness scheduled is the Honorable Bar- 
ratt O'Hara of Illinois, at 11 o’clock, followed by the Honorable 
Gordon L. McDonough of California. We will continue all through 
next week with the Members of Congress. I imagine we will prob- 
ably conclude next week with the Members of Congress as witnesses. 

On Wednesday we will have the Honorable George M. Rhodes of 
Pennsylvania, and at 10:30 the Honorable John D. Dingell of Michi- 
gan, and at 11 a. m., the Honorable J. Edgar Chenoweth of Colorado; 
on Thursday, February 19, at 10 a. m., the Honorable Franklin D. 
Roosevelt, Jr., of New York; 11 a. m., the Honorable Carroll D. 
Kearns of Pennsylvania. 

(Thereupon at 12:35 p. m., the hearings were recessed, to reconvene 
Tuesday, February 17, 1953, at 10 a. m.) 
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TUESDAY, FEBRUARY 17, 1953 


House or RepreseNTATIVES, 
Commirrre on Epucarion anp Lapor, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 429 of 
the House Office Building, Hon. Samuel K. McConnell, Jr. (chair- 
man) presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kearns, Bosch, 
Holt, Rhodes, Wainwright, Frelinghuysen, Kelley, Powell, Lucas, 
Bailey, Howell, Wier, Elliott, Landrum, and Metcalf. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, mi- 
nority clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnetn. The hearings will please come to order. 

The first witness this morning will be Representative O’Hara of 
Illinois. Mr. O'Hara, will you proceed as you see fit? We prefer 
a summary of your ideas, and then after that we will have questions 
from members, but you handle it as you see fit. 


STATEMENT OF HON. BARRATT O0’HARA, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. O’Hara. Mr. Chairman and gentlemen of the committee, I 
am Barratt O’Hara, representing the Second District of Illinois. 
My district is not what might be termed a labor district. South of 
the district are the steel mills, and some of the steelworkers do live 
in my district, but the labor vote, as a labor vote, is comparatively 
small. In three campaigns, however, with the same distinguished 
gentleman in the 82d Congress a member of this committee, one of 
the issues was the Taft-Hartley Act. Although the district, as I 
have said, was not a labor district, and although, of course, there 
were other issues, nevertheless, the interest in the Taft-Hartley Act 
was intense, and the feeling of our people on that act was a contribut- 
ing factor of some size in the result of the elections. 

Now, there is a feeling among the people in that district that the 
Taft-Hartley Act is loaded against labor. Even though that were 
not the fact, and even though the Taft-Hartley Act in part was good 
and wholesome, and in other parts not so good, and in some parts 
evil, the fact that the workingmen believe, and not only the working- 
men, but the people in the middle class, and the more prosperous 
people in such a distict as mine believe that it is loaded against labor, 
should, I think, bring us to the approach of this thought: That the 
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Taft-Hartley Act should be discarded entirely, and that the name 
should go into the wastebasket. 

Now, personally, I have always found the Wagner Act a good act, ; 
and permit me to be a little personal. My interest in labor’s fight 
started back in 1913. At that time the average wage among the steel- 
workers was $618 a year. There was no organization. Women work- 
ing in employment in the fashionable department stores in Chicago 
were paid from $2 to $5 a week, and the employers found at that time 
that no woman could live in the city of Chicago for less than $8 a week, 
and yet over 80 percent of the women employed were being paid 
about $5 a week, and averaged below $5 a week. 

Now, it chanced that I was the chairman of a committee created by 
the State Senate of Illinois which brought out those facts, which 
aroused a great national interest, and as a result there was a start of 
a minimum wage legislation in this country. There was the first 
minimum wage law in the United States. They were enacted by rea- 
son of the investigation conducted by that committee, of which I was 
the chairman. 

Now, at that time I wrote, and it is in the report, a review of labor 
legislation going back into the very earliest starts in England. Then 
I wrote a review of the three Ritchey cases, in which it was determined 
first, the courts holding that you could not regulate the hours of em- 
ployment. We had the two Ritchey decisions, and finally the third 
in Which Mr. Brandeis, with that wonderful woman Miss Goldmark 
participating, where they presented for the first time in a court that 
we must take not only the decisions of the courts, but the experiences 
of mankind. 

Then for the first time was established and recognized by the courts 
that the hours of employment could be regulated. 

Now I ama little embarrassed today because while at one time I rep- 
resented 20 or 25 labor unions in Chicago, at the time of the great 


depression, they had very little money, and most of my services were ; 
rendered gratuitously, but in recent years I have not been in close ; 
touch either with labor legislation or with the litigation springing ; 
from it. I have always felt as a lawyer that one should not attempt 
to talk with those who are currently informed if one himself has not : 
been recently informed and recently active in it. So I must confine 


my remarks here today with the great respect that I have for the in- 
tegrity and the intelligence and the exprience of all of the members 
of this committe, I must confine my remarks to a few general remarks, 
and let me begin by talking about the injunction. 

Gentlemen, the injunction has never advantageously served the in- 
terests either of the employers or of the workers. Now, these 20 or 
25 unions that I have represented at different times—there have been 
bitter controversies there. There never has been an instance where 
in the end I did not get representatives of management and represent- 
atives of labor to sit down at the table, and once they realized that both 
labor and management were full of passengers in a vessel, and that 
what was good for one was good for the other, and they had faith in 
the sincerity and honesty of the statements made by the other side, | 
they got together and worked as a perfect team. 

Now, you put the injunction feature in and you antagonize. There 7 | 
is something in the injunction that does violence to the American _ 
feeling of independence. Fundamentally it is wrong. 
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I have never known a case in which an injunction was issued strictly 
on the fact. Now, what do I mean by that? The man who becomes 
a judge has prior experiences. If perchance he has been a corporation 
lawyer, he has represented employers, and he grows up through his 
professional experiences and associations with a philosophy from 
which he cannot dissociate himself when he is on the bench. He is not 
conscious of it. 

It so chanced that much of my practice was as defense counsel. I 
know that if I were on the bénch that subconsciously I would always 
be leaning toward the defense. I have known very able and sincere 
men who are great prosecutors, and I have seen those men on the 
bench, honest men, but the subconscious mind is leading them in 
every question that arises to a decision favorable to the prosecution. 
So it is in these other matters that affect labor relations. Certainly 
if I were on the bench with my associations having been with labor, 
my fight for labor’s cause going back so many, many years, certainly 
even though I was seeking to lean backward the conclusion that I 
would reach would be those favorable to labor. 

So we have found, I think, in every community, and it is true in 
Chicago, before we would go before a judge we would know how that 
judge was going to hold. He was an honest man, but he either be- 
lieved strongly one way or strongly the other way. 

And so, gentlemen, I think that in enacting, and I hope you will, 
in enacting a new labor relations law, make it as simple as possible, 
and take the big stick out of it. I know it is very easy to sell the 
American public with the idea that if there is a great strike, and it is 
going to affect the national welfare, and, of course, with the press 
always on one side or a great part of it on one side, the effect upon 
the national welfare may be exaggerated in the popular mind. I 
know how easy it is for people who do not quite understand the situ- 
ation to believe that an injunction is going to be the cure. Well, the 
injunction as I have said is the big stick and it does not accomplish 
any good. 

Now, jumping from that 

Chairman McConne tt. I do not want to seem to be discourteous, 
but I have to appear before the Rules Committee at 10:30 on a bill 
of this committee, and I would like to be excused at this time. But I 
wanted you to know that I was not walking out on you, and I will be 
back a little later. 

Mr. O'Hara. It so happens I have to appear before my committee, 
Banking and Currency, at 10:30, and we are taking up rather an 
important bill, so I will have to be leaving very shortly. 

Chairman McConne.u. I will be back in a few minutes. 

Mr. O’Hara. I would like to touch now on the secondary boycott. 
When we have a strike, it is a very serious matter, and it is costly 
both to the workers and to management. No strike is called, or few 
strikes, at least, where there is not a general sentiment among the 
rank and file of that union that there are grievances that must be 
settled. If strikes were called, and there were not that general feel- 
ing among the rank and file of labor, then the leadership of that 
union would not last very long. After all, a strike comes and the 
workingman pays a substantial part of the cost of that strike in his 
lost wages, and so forth. 


29507—53—Pt. 1—_—-7 


a 
| 
{ 
~ 
: 
3 
rt 
rs 
n- 
or 
on 
it- 
th 
at 
in 
le, 
re 


92 LABOR-MANAGEMENT RELATIONS 


Now, when a strike does come, it is not a genteel affair. In a way, 
it is a cold war, and at times it becomes a hot war. There is intense 
feeling. 

Now, here is an employer, and a strike has been called on him, and 
he throws his business over to some other employer to carry on. And 
labor is estopped by the Taft-Hartley Act from saying, “This ma: 
over here, this employer, is doing the same work as the man we were 
striking on; the employer has merely thrown his business over t: 
another employer, and so we are going to have our pickets out on 
the other employer.” And Taft-Hartley says you cannot do that. 
Well, that is not fair. 

Gentlemen, I had a prepared statement here today and I had hoped 
to have, through your graciousness, an opportunity to discuss some 
of these issues. I was going to point out specific instances in which 
the Taft-Hartley Act had acted to the definite injury of the workers, 
and in the hampering of the union. But I must be at my committee 
at 10:30 and if I am permitted, I should like later at your conveni- 
ence, but not today, to return and if you think that I can be even in a 
small measure helpful to you, I will be glad to return. 

Mr. Smirn. Mr. O’Hara, do you think there were any big sticks 
in the Wagner Act ? 

Mr. O'Hara. Well, what do you mean by a “big stick”? 

Mr. Smiru. You used the expression. 

Mr. O’Hara. Well, I mers say that the Taft-Hartley Act, and I 
want to answer that question forthrightly and not provoke a tiffle, 
because after all, the sentiment here is to get together on a composite 
basis and work out a satisfactory labor relations bill. Yes, I think 
the Taft-Hartley Act is a bundle of both big and little sticks usable 
against labor. 

Mr. Smrru. I said the Wagner Act. 

Mr. O’Hara. Oh, the Wagner Act. 

Mr. Smiru. Were there any big sticks in the Wagner Act? 

Mr. O’Hara. I found the Wagner Act to work in every respect 
within my zone of observation and experience and that was the city 
of Chicago, to the complete satisfaction of both labor and responsible, 
reasonable management. I think the Wagner Act is a great act. 

Mr. Smitu. There were not any big sticks in it? 

Mr. O'Hara. I saw no sticks that were harmful to anyone. 

Mr. Siru. Is not the secondary boycott a big stick? 

Mr. O'Hara. In what regard? 

Mr. Smirn. Well, it has got some coercion in it, has it not? Are you 
not trying to coerce somebody, and does not big stick mean coerce ¢ 

Mr. O'Hara. Well, you call it coercion if someone has a stone that 
he is going to throw at me, and I have got my eye on him and guard- 
ing, and he throws the stone to somebody at his left so when I am not 
looking he can throw? No, I see no element of coercion in a second- 

ary boycott. 

Mr. Are there any questions 

Mr. Horr. I will bow to the gentleman’s request to go to his com- 
mittee hearing, and he wants to get together with us at a different 
time, and I will make one observation, Mr. O'Hara. I want to thank 
you for coming before the committee and giving us your views, but 
you say “The people I represent,” and I am always interested in the 
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people, “believe that it is a law loaded against them.” Do you think 
the Wagner Act is a better act than the Taft-Hartley law? 

Mr. O'Hara. That is the feeling of our people. 

Mr. Horr. I would like to get the specific instances where you think 
the Wagner Act is a better law, and also the specific instances that you 
think the Taft-Hartley law has been unfair to labor unions. 

Mr. O'Hara. I would be very happy to return at your convenience, 
and I would have to say my convenience, having in mind the work 
that I have to do. 

Mr. Horr. You did not have a prepared statement? Did you have 
one 

Mr. O'Hara. Yes. 

Mr. Hour. Can you leave that with us? 

Mr. O'Hara. No, I am not going to put that in today. 

Mr. Hour. Thank you very much. 

Mr. O’Hara. Thank you very much, sir. I appreciate, gentlemen, 
the generous courtesy you have extended me. 

Mr. Smiru. Is Mr. Condon here? He is the next witness, and he 
is supposed to be here at 11 o’clock. He is not here now, and we will 
recess until Mr. Condon comes in. 

I wonder if Mr. McDonough is here. He was supposed to be here 
at 11:30. 

(A short recess was taken pursuant to which the following proceed- 
ings were had:) 

Mr. Smiru. Representative McDonough has been detained. We 
will include his prepared statement in the printed record at this time. 

(The statement referred to is as follows:) 


STATEMENT OF Hon. Gorpon L. McDoNnouGH, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF CALIFORNIA 


Mr. Chairman, I have introduced three bills, H. R. 318, H. R. 323, and H. R. 328, 
which are proposed amendments to the Labor-Management Relations Act of 
1947 which are now under consideration by this committee. 

(The bills referred to are printed at the close of this statement.) 

H. R. 318, the first of my bills, proposes an amendment with reference to the 
building and construction industry which would provide that no election would 
be required under any of the provisions of section 9 of the act prior to the making 
of a contract between an employer engaged in the building and construction 
industry and a labor organization requiring that membership in the union be 
a condition of employment on or after the seventh day from the date of employ- 
ment. 

This amendment would in effect eliminate the requirement that building trades 
unions hold certification elections. Due to the fact that employment of building 
trades workers is primarily casual employment of 2 or 3 days’ duration on each 
specifie job, and the fact that the membership of the union is employed in small 
units which are scattered throughout an entire area, it is virtually impossible 
for the National Labor Relations Board to actually hold a certification election 
among building trades workers. 

The provision in this proposed amendment requiring that employees must be- 
come a member of the union after 7 days of employment instead of the present 
40-day period is necessary in the interest of good labor-management relations 
because of the casual employment aspect of the building industry. 

The second of my proposed amendments, H. R. 323, was introduced to guar- 
antee that the civil liberties of labor shall not be abridged. The Labor-Manage- 
ment Relations Act of 1947 contains a section that denies union membership and 
the unions from using any of their funds for political purposes or for expressing 
their preference for or opposition to a political candidate, and it is my opinion 
that this section may be questionable insofar as the civil liberties of union mem- 
bers are concerned, 
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I realize, of course, that the reason for this provision in the Labor-Manage- 
ment Relations Act of 1947 was to bring labor unions in line with the Corrupt 
Practices Act due to the comparison of labor unions to corporations, 

However, I do not believe that there is a fair and equitable comparison between 
labor unions and corporations, insofar as the intention of this act is concerned. 
An individual member of a corporation is in far better position to express his 
views and preference for or in opposition to a political candidate than an indi- 
vidual member of a union. 

The amendment I propose would permit labor organizations to use the dues 
of their membership to publicize and circulate their preference for or opposition 
to candidates for political office, provided that the majority of the membership 
of the labor organization agrees to such expenditures and a certificate of such 
agreement is filed with the National Labor Relations Board at least once each 
calendar year. 

Under this proposed amendment, I believe each individual union—each local, 
as a matter of fact—in each city and town would determine whether they should 
use their union dues in expressing their preference for or opposition to political 
candidates. 

The act as it now stands infringes upon the civil rights of labor. H. R. 328 
would correct this situation. It would not place union funds at the disposal of 
labor leaders, but would make such funds available for political use when the 
union members voted in favor of such use. 

My third bill, H. R. 328, proposes to equalize the responsibility of labor and 
management. The Labor-Management Relations Act of 1947 requires officials 
of labor unions to take an oath that they are not Communists or affiliated with 
Communist organizations, but the act does not provide any safeguard against 
communism within management. 

This has created an inequality in the responsibility of labor and management 
which should be corrected. 

H. R. 328 would require that officials of corporations and business firms sign 
the same affidavit required of labor-union officials that they are not Communists 
and do not belong to Communist organizations. 

This would equalize the responsibility of labor and management under the 
law. 

I believe that the three amendments I have proposed to the Labor-Management 
Relations Act of 1947 would be conducive to improved labor-management rela- 
tions throughout the Nation and would remove certain inequalities in the present 
law. For this reason I sincerely request their favorable consideration by the 
members of this committee. 


(The bills referred to follow :) 
[H. R. 318, 83d Cong., 1st sess.] 


A BILL To amend the National Labor Relations Act, as amended, with reference to the 
building and construction industry, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States in Congress assembled, That the National Labor Relations Act, as amended, 
is hereby further amended as follows: 

At the end of section 9 (a) insert the following: “Provided, That nothing in 
this section or any other section of this Act or of any other statute or law of 
the United States shall preclude an employer engaged in the building and con- 
struction industry from making an agreement covering employees engaged in 
the construction, alteration, or repair of buildings, or other structures and 
improvements, on which building and construction trade workmen are employed, 
with a labor organization not established, maintained, or assisted by any action 
defined in section 8 (a) of this Act as an unfair labor practice and which has 
complied with all the requirements imposed by section 9 (f) (g) (h) to require, 
as a condition of employment, membership in such organization on or after the 
seventh day following the beginning of such employment, and no such agree- 
ment shall be considered an unfair labor practice under section 8 of this Act, nor 
shall an election be required under any of the provisions of section 9 of this 
Act prior to the making of such agreement: Provided further, That nothing 
herein shall set aside the final proviso to section 8 (a) (3) of this Act.” 
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[H. R. 323, 88d Cong., 1st sess.] 
A BILL To guarantee that the civil liberties of labor shall not be abridged 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 304 of title III of the 
Labor-Management Relations Act, 1947, is amended to read as follows: 

“(a) Section 318 of the Federal Corrupt Practices Act, 1925 (U. S. C., 1940 
edition, title 2, sec. 251; Supp. V, title 50, App., sec. 1509), as amended, is 
amended to read as follows: 

“‘Sec. 313. It is unlawful for any national bank, or any corporation organized 
by authority of any law of Congress, to make a contribution or expenditure 
in connection with any election to any political office, or in connection with any 
primary election or political convention or caucus held to select candidates 
for any political office, or for any corporation whatever, to make a contribution 
or expenditure in connection with any election at which Presidential and Vice 
Presidential electors or a Senator or Representative in, or a Delegate or Resident 
Commissioner to, Congress are to be voted for, or in connection with any primary 
election or political convention or caucus held to select candidates for any of 
the foregoing offices, or for any candidate, political committee, or other person 
to accept or receive any contribution prohibited by this section. Every corpora- 
tion which makes any contribution or expenditure in violation of this section 
shall be fined not more than $5,000; and every officer or director of any cor- 
poration who consents to any contribution or expenditure by the corporation 
in violation of this section shall be fined not more than $1,000 or imprisoned 
for not more than one year, or both.’ 

“(b) Labor organizations may use the dues of their membership to publicize 
and circulate their preference for or opposition to candidates for political office : 
Provided, That a majority of the membership of such labor organization agrees 
to such expenditures, and a certification of this agreement is filed with the 
National Labor Relations Board at least once each calendar year. Every labor 
organization which makes any contribution in violation of this section shall be 
fined not more than $5,000; and every officer of any labor organization who 
consents to any contribution or expenditure by the labor organization in violation 
of this section shall be fined not more than $1,000 or imprisoned for not more 
than one year, or both. For the purpose of this section ‘labor organization’ 
means any organization of any kind, or any agency or employee representation 
committee or plan, in which employees participate and which exists for the 
purpose, in whole or in part, of dealing with employers concerning grievances: 
labor disputes, wages, rates of pay, hours of employment, or conditions of work.” 


[H. R. 328, 83d Cong., 1st sess.] 


A BILL To amend the Labor-Management Relations Act of 1947 to equalize legal responsi- 
bilities of labor organizations and employers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section’9 of title I of the Labor-Manage- 
ment Relations Act, 1947, be amended by the addition of a new paragraph to 
be known as paragraph (i) as follows: 

“(i) No employer shall be recognized by the Board unless and until he has 
filed an affidavit contemporaneously or within the preceding twelve-month period 
for himself and for each of the principal officers of the corporation, company, 
firm, association, partnership, or institution seeking recognition of the Board; 
that he is not a member of the Communist Party or affiliated with such party, 
and that he does not believe in, and is not a member of or supports any organi- 
zation that believes in or teaches, the overthrow of the United States Government 
by force or by illegal or unconstitutional methods. The provisions of section 35A 
of the Criminal Code shall be applicable in respect to such affidavits.” 


Mr. Gwrxn (presiding). Mr. Condon, are you ready to proceed? 
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STATEMENT OF HON. ROBERT L. CONDON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Conpon. I might state that I introduced a bill yesterday which 
as I recall is H. R. 3067. Unfortunately, they did not come back from 
the printers this morning, and I have a Western Union messenger that 
has gone down there, and if he can get them he is instructed to bring 


a here, and I hope they will be here before my testimony is com- 
pleted. 


(The bill referred to was subsequently furnished and is as follows :) 


(H. R. 3067, 83d Cong., 1st sess.] 
A BILL To amend the Labor-Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Section 2 (2) of such Act is amended to read as follows: 

“(2) The term ‘employer’ includes any person acting in the interest of an 
employer, directly or indirectly, but shall not include the United States or any 
wholly owned Government corporation, or any Federal Reserve Bank, or any 
State or political subdivision thereof, or any corporation or association operating 
a hospital, if no part of the net earnings inures to the benefit of any private 
shareholder or individual, or any person subject to the Railway Labor Act, as 
amended from time to time, or any labor organization (other than when acting 
as an employer), or anyone acting in the capacity of officer or agent of such 
labor organization.” 

(b) Section 3 (d) of such Act is amended by striking the word “final” in the 
third sentence of such section; and by adding at the end thereof a new sentence 
to read as follows: “In the event that the general counsel refuses to issue a 
complaint the charging party may appeal to the Board from such refusal and 
the Board may direct the general counsel to take such further action as it 
deems appropriate including the issuance of a complaint.” 

(c) Section 4 (a) of such Act is amended to read as follows: 

“(a) Each member of the Board and the general counsel of the Board shall 
receive a salary of $15,000 a year, shall be eligible for reappointment, and shall 
not engage in any other business, vocation, or employment. The Board shall 
appoint an executive secretary, and such attorneys, examiners, and regional 
directors, and such other employees as it may from time to time find necessary 
for the proper performance of its duties. The Board may establish or utilize 
such regional, local, or other agencies, and utilize such voluntary and uncom- 
pensated services, as may from time to time be needed. Attorneys appointed 
under this section may, at the direction of the Board, appear for and represent 
the Board in any case in court. Nothing in this Act shall be construed to 
authorize the Board to appoint individuals for the purpose of conciliation or 
mediation.” 

(d) Section 9 (c) (1) of such Act is amended to read as follows: 

“(c) (1) Whenever a petition shall have been filed, in accordance with such 
regulations as may be prescribed by the Board— 

“(A) by an employee or group of employees or any individual or labor 
organization acting in their behalf alleging that a substantial number of 
employees (i) wish to be represented for collective bargaining and that 
their employer declines to recognize their representative as the representa- 
tive defined in section 9 (a), or (ii) assert that the individual or labor 
organization, which has been certified or is being currently recognized by 
their employer as the bargaining representative, is no longer a representa- 
tive as defined in section 9 (a); or 

“(B) by an employer, alleging that one or more individuals or labor 
organizations have presented to him a claim to be recognized as the repre- 
sentative defined in section 9 (a); 

the Board shall investigate such petition by conducting conferences and con- 
sultations with the interested parties and by obtaining sworn statements from 
the interested parties and if it has reasonable cause to believe that a question of 
representation affecting commerce exists shall provide for an appropriate formal 
hearing, if necessary, upon due notice either before or after an election by 
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secret ballot. Such hearing may be conducted by an officer or employee of the 
regional office. If the Board finds upon the record of such investigation and/or 
hearing that such a question of representation exists, it shall direct an election 
by secret ballot, if none has been conducted, and shall certify the results 
thereof.” 

(e) Section 9 (c) (3) of such Act is amended by striking out the first and 
second sentences thereof. 

(f) Strike out all of section 9 (c) (5) of such Act. 

(g) Section 9 (c) of such Act is amended by adding a new subsection to read 
as follows: 

“(6) The Board shall not, in any representation proceeding under this sec- 
tion, rule upon the validity under the proviso to section 8 (a) (3) of any union 
security clause of any collective bargaining agreement, or upon the validity 
under section 8 (a) (3) or 8 (b) (2) of any discharge pursuant to such a 
clause, but shall decide such issues only in unfair labor practice cases under 
section 10 of the Act.” 

(h) Section 9 (e) (1) of such Act is amended by striking out the period 
at the end of the subsection and inserting a colon and the following: “Provided, 
That no such election shall be conducted during any period when a representa- 
tion election would be barred by an outstanding collective bargaining agreement.” 

(i) Section 10 (b) of such Act is amended to read as follows: 

“(b) Whenever it is charged that any person has engaged in or is engaging in 
any such unfair labor practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue and cause to be served 
upon such person a complaint stating the charges in that respect, and containing 
a notice of hearing before the Board or a member thereof, or before a designated 
agent or agency, at a place therein fixed, not less than five days after the serving 
of said complaint: Provided, That no complaint shall issue based upon any un- 
fair labor practice occurring more than one year prior to the filing of the charge 
with the Board and the service of a copy thereof upon the person against whom 
such charge is made, unless the person aggrieved thereby was prevented from 
filing such charge by reason of service in the Armed Forces, in which event the 
one-year period shall be computed from the day of his discharge. Any such com- 
plaint may be amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of an order based 
thereon. The person so complained of shall have the right to file and answer 
to the original or amended complaint and to appear in person or otherwise and 
give testimony at the place and time fixed in the complaint. In the discretion of 
the member, agent, or agency conducting the hearing or the Board, any other 
person may be allowed to intervene in the said proceeding and to present testi- 
mony. Any such proceeding shall, so far as practicable, be conducted in accord- 
ance with the rules of evidence applicable in the district courts of the United 
States under the rules of civil procedure for the district courts of the United 
States, adopted by the Supreme Court of the United States pursuant to the Act 
of June 19, 1934 (U.S. C., title 28, secs. 723-B, 723-C).” 

(j) Section 301 of such Act is amended by adding a new subsection to read 
as follows: 

“(f) Contracts between an employer and a labor organization representing 
employees in a nindustry affecting commerce as defined in this Act shall be 
subject to the provisions of the Act of July 30, 1947 (ch. 392, sec. 1, 61 Stat. 669, 
U. S. C., title 9, secs. 1-14, inclusive), notwithstanding any language in such 
Act of July 30, 1947, which would otherwise operate to exclude such contracts 
from its scope.” 


Mr. Gwinn. Will you give your name and your district, and de- 
seribe your bill. Speak up a bit, if you will. 

Mr. Conpon. My name is Robert L. Condon, and I represent the 
Sixth District of California, which is across the bay from San Fran- 
cisco, and just a little bit north and east of Oakland, Calif. The 
amendments that I am proposing are probably pretty generally more 
or less procedural, and in some instances merely technical amend- 
ments, 

To take them up in order of the sections, the first amendment, 
section (a) of my bill would amend section 2, subdivision (2) of the 
act. The only change that I would make in that section would be the 
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reinstatement of the words that appeared in the old Wagner Act that 
the employer is defined in section 2, subdivision (2) as being the 
employer or an agent of the employer. Under the old law, it was 
provided that anyone acting in the interest of an employer, the em- 

loyer was responsible for his activities. The new law, the Taft- 
Hartley law, changed that, and set up the strict legal concept of agency 
and struck out the words “a person acting in the interest of an em- 
dloyer.” The result has been in many cases that the Board has found 
it is impossible to prove a strict agency relationship exists, and even 
though there may have been a sizable community group that was in 
effect taking a position which the employer approved of because he 
did not disavow their activities, there is no holding of unfair labor 
practice possible because this group was not strictly the agent of the 
employer. 

So the only change in the first amendment that I propose is to 
reinsert the words “acting in the interest of” and strike the word 
“agent.” 

The second proposed amendment I make is to section 3 (d) of the 
act. 

Mr. Gwinn. Do you have that before you? 

Mr. Connon. Yes, sir. 

Mr. Gwinn. What page is that on? 

Mr. Convon. I have a copy here of Public Law 101, and 3 (d) 
would appear at the bottom of page 4. This makes just one change. 
As you tae now the General Counsel has a status which is quasi- 
independent of the Board himself, and if the General Counsel re- 
fuses to issue a complaint, although a charge has been filed either by 
a union or by an employer, there is no recourse left to the charging 
party in the event the General Counsel refuses to file the complaint. 

So I propose to make an amendment saying that in those instances 
where the General Counsel refuses to file a complaint, the charging 
party is given the right to appeal to the Board itself to see whether 
or not the Board feels that complaint should have issued. 

I think it is quite possible that situations have or can arise, and 
probably they have arisen in the past, where the Board’s position on 
certain legal cases, or certain legal principles have been decided in 
one instance by the Board, and yet the General Counsel, feeling that 
perhaps the Board’s decision is wrong, will not issue complaints to 
carry out the Board’s decision. 

I recall one case that I had in my own private practice in California 
where we had 5 charges that were filed against 5 separate corpora- 
tions, and for some reason or another that we were never quite able 
to fathom, complaints issued on 4 of them, and not on the fifth, and 
yet from the point of view of the charging unions, we felt that the 
factual situation was very similar in all five cases, and the same 
principles should have controlled. But there was nothing we could 
do when the General Counsel refused to issue the complaint, and we 
had no recourse, and we were unable to have anyone at all review the 
action of the General Counsel. 

I think a change of that sort to at least allow one review of the 
refusal to act might well be in the law. It was, of course, in the old 
Wagner Act, the action of the Regional Director then in refusing to 
ree a complaint, could be reviewed by filing an appeal with the 
Board. 
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The next change that I propose is in section 4 (a) of the act, and 
that is at the top of page 5. Of course, one change is technical, on 
the second line of section 4 it says: 

* * * the Board shall receive a salary of $12,000 a year * * * 


when actually the salary has been increased to $15,000, but I under- 
stand that is in another appropriation act, and so the first change 
is technical to make it read $15,000 instead of $12,000. 

Then I would strike out two whole sentences, the sentences that 
say: 

The Board may not employ any attorneys for the purpose of reviewing tran- 
scripts of hearings or preparing drafts of opinions except that any attorney 
employed for assignment as a legal assistant to any Board member may for 
such Board member review such transcripts and prepare such drafts. No trial 
examiner’s report shall be reviewed, either beiore or after its publication, by 
any person other than a member of the Board or his legal assistant, and no 
trial examiner shall advise or consult with the Board with respect to execp- 
tions taken to his findings, rulings, or recommendations. 

Now, these are the two sections that were placed in the act in 1947, 
in an effort to eliminate the review section of the old Labor Board. 
It was felt at that time, and I think pretty generally, or at least the 
reading of the committee report would indicate, that there was some 
feeling that the Board itself should read the transcripts of the evi- 
dence and the Board itself should write or draft the opinions that 
the Board issues. Well, actually with the Board turning out decisions 
at the rate of about 60 a week, it has just proven to be an insurmount- 
able task to expect them to participate much more fully than they 
are now doing. So they are now using a setup of having legal assist- 
ants help them draft the opinion, and help them analyze and sift 
therecord. It is my understanding that there is some 17 or 18 lawyers 
attached to each 1 of the 5 Board members. So in effect what you have, 
instead of having one centralized and supervised review section, you 
have five separate review sections. 

I think as a matter of sound administration, and perhaps even being 
able to cut down somewhat on the size of the staff, if we have not 
achieved the objective of having the Board members read all of the 
evidence, and having the Board members themselves draft the opin- 
ions, but they are now delegating it to their 17-or 18-man staffs, it 
would probably be more effective administration if you gave them 
back the right to set up a review section, and that is the change I 
propose to that section. 

Mr. Gwinn. Do you mind reading the amendment as you propose 
it there ? 

Mr. Conpvon. Yes, sir. All I am doing is striking out the sentences 
starting with the words “The Board may,” and that will be the third 
sentence and the fourth sentence of section 4 (a), and of course the 
technical change to make the “$12,000” read “$15,000.” 

The next change I propose is to section 8 (c) (1) of the act. 

Mr. Gwinn. That ison page 9? 

Mr. Connon. Yes, near the bottom. Under the existing law, as I 
read it, the Board can have elections in two types of situations. They 
can have what are known as consent elections, where all of the inter- 
ested parties have signed the stipulation under the terms of eligibility 
of who is to vote, and then the vote is held upon the consent of the 
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arties, or the Board can have a formal hearing and then after the 
earing it may order an election. 

The procedure before was a little bit more flexible, and I think a 
little bit more desirable, because before the Taft-Hartley law, it was 
possible for the Board to have prehearing elections. That is, they 
could hold the election before they had a Bee hearing. I think it 
gave flexibility in such a situation as this, because frequently as a re- 
sult of the election no hearing was necessary. For example, let us say 
that the only issue, and why there was a contest instead of a consent 
election might be whether or not certain so-called fringe employees 
should be included or excluded from the appropriate bargaining unit. 
If the election could be held first, before a hearing, the situation may 
be such that the union, let us say, lost the election by an overwhelming 
majority. Then the issue of whether or not to hold a hearing on 
whether to allow these 7 or 8 fringe people to participate in the elec- 
tion becomes rather moot, because their votes would not affect the 
results of the election at all, and the union would probably be willing 
to withdraw its petition, and thus obviate both the cost and the time 
of the hearing. 

It seems to me, and I do not see any substantial objection to restor- 
ing that type of flexibility so that there could be prehearing elections 
in those situations that seem adapted to them, that in some instances 
it would probably obviate the necessity for hearings. 

The next proposed amendment that I make is to section 9 (c) (3). 
That is over on the second paragraph of page 10. The sole amend- 
ment that I make is to strike the first two sentences. The first two 
sentences read : 


No election shall be directed in any bargaining unit or any subdivision within 
which, in the preceding 12-month period, a valid election shall have been held 
Now, I think that as a matter of sound policy and stable collective 
bargaining arrangements probably the Board should not in most 
cases hold an election more than once a year, and I think that they 
could do that as a result of the decisions without the specified man- 
date, because I can envisage, and particularly in days like these, situa- 
tions in which that inflexible prohibition of more than one election 
a year would work a hardship. For example, let us say you have got 
a plant that today has 200 employees, and an election was held, and 
then let us say some contract was obtained by the employer so that 
5 or 6 months from now, instead of 200 employees, there might be 
1,500 employees, and in such a circumstance as that where you have 
had a greatly expanded working force, or a greatly reduced working 
force, the Board should, I think, be authorized to have the discretion 
if it so desires to order an election without having to wait until the 
arbitrary end of the 12-months period. So I would strike that 
sentence. 
The second sentence I would also strike, that is, that— 
Employees on strike who are not entitled to reinstatement shall not be eligible 
to vote. 
And of course, that has been stricken in several other bills that 
have been introduced, and that is the so-called economic strikers 
rohibition from voting that President Eisenhower has expressed 
his desire of seeing eliminated, and my bill would do the same thing. 
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Then my next amendment would go to section 9 (c) (5) which is 
approximately the middle of page 10, in which it says: 

In determining whether a unit is appropriate for the purposes specified in 
subsection (b) the extent to which the employees have organized shall not be 
controlling. 

As you gentlemen undoubtedly recall, the old Labor Board fre- 
quently where you have multiemployer units or where you had multi- 
plant units of the same employer, the situation would arise, let us 
say, Where an employer had 4 or 5 plants. The employees at one 
plant had joined some sort of a labor organization. The Board had 
advanced the theory which it was not rigidly applied but it was one 
of the reasons they advanced in holding that the one plant election 
was appropriate was because only the employees at that plant ex- 
pressed any interest in self-organization, so therefore they would 
allow the election in tliat to be the appropriate unit without requiring 
the organization to wait until they had a majority of all 4 or 5 of the 

lants. 
Some objections were taken to that line of reasoning by the Board, 
and this language in subsection (5) of 9 (c) is the result. 

Now, actually the language does not seem to mean very much, be- 
cause When you use words that something shall not be controlling, the 
inference is always left that even though it is not controlling, the 
Board can certainly consider it. But it seems from the little review 
of the cases that I have made that in far fewer instances since 1947 
has the Board held that where there is just 1 plant of a multiplant 
employer, or 1 plant of a multiemployer group organized, they have 
been tending not to allow collective bargaining to go forward with 
that group, but they have been holding instead that the election or the 
recognition should wait until some organization has a majority of the 
4 or 5 plants, or whatever number of plants might be in the multi- 
employer unit, if there is an employer’s association involved. 

Mr. Gwinn. What is the argument to support that practice, that 
idea ? 

Mr. Connon. Well, I think the Board recognizes from the lan- 
guage of subsection (5) that there is some hostility on the part of 
Congress that the extent of organization theory is disapproved to a 
certain extent when you say it shall not be controlling. I think it 
has tended to weigh the Board a little more to holding inappropriate 
single-plant units when there are 3 or 4 or more plant units. I think 
the Board decisions are on both sides of this. They have held single- 
plant units appropriate, but I just feel that there is a tendency that 
they do so far less because of this language than they would if the 
language were removed. I do not think that the language is partic- 
ularly helpful to the clarity of the Board, or to the functioning of 
the act, and I think therefore it might well be eliminated. 

The next one, I would add a new subsection 9 (c) (6), and this 
would be all new material to this section 9 (c). The new section 
would read as follows: 


(6) The Board shall not, in any representative proceeding under this section, 
rule upon the validity under the proviso to section 8 (a) (3) of any union 
security clause of any collective bargaining agreement, or upon the validity 
under section 8 (a) (3) or 8 (b) (2) of any discharged pursuant to such a 
clause, but shall decide such issues only in unfair labor practice cases under 
section 10 of the act. 
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This language was my attempt to address specifically to the problem 
that arose in a case called the Hager Hinge case, decided I think in 
volume 80 of the National Labor Relations Board Reports. In that 
case, there was a contract between an employer and one of the unions, 
a rival organization. I believe it was a 2-year contract, and I think 
shortly before the expiration of the first year a rival organization 
petitioned the Board for an election proceeding. 

Under the Board’s standard doctrine, a contract for a reasonable 
period by a majority union in an appropriate unit is a bar to any 
other election proceedings until near the end of the contract. So 
normally, the contract would have been a bar to the filing of repre- 
sentation petition and the holding of an election at the request of a 
rival organization, until near the end of the contract, or approximately 
a year later. However, the Board found that in three respects the 
contract was invalid because it violated provisions of the Labor-Man- 
agement Relations Act. They found in the first place that there was 
a maintenance of membership contract which had been picked up, 
the language as I understand had been picked up from an old War 
Labor Board contract, and instead of saying 30 days from the signing 
of the contract, or the starting of employment the employee must 
join the organization, it said 15 days. 

Then it had provisions for a checkoff which was not in accord with 
section 302 of the Labor-Management Relations Act of 1947, and I 
have forgotten the other particular that the contract was in violation. 

There was no showing that any employees had been injured, and 
there was no showing that even these invalid provisions had ever been 
enforced or ever made any effect on the bargaining relationships or 
the status of any of the employees of the company, but in this col- 
lateral proceeding they did not file an unfair labor practice saying 
someone was hurt because of this invalid contract. They filed an 
election proceedings where normally you are just concerned with ques- 
tions of representation. But in the election proceedings in the Hager 
Hinge case, the Board held the contract was void; because the contract 
was void, then of course it was not a bar to going forward with another 
election. 

Now, it seems to me the desirability of some labor stability in giving 
effect to contracts for a reasonable period of time, and incidentally as 
you probably notice, the Board has indicated the reasonable period 
of time can be as much as 5 years, but certainly for 1 or 2 years—that 
the contract should be prima facie good and prevent the election 
unless there is a direct attack by an unfair labor practice charge and 
complaint against the 2 parties to the contract. 

But to rule the void, what is really a collateral proceeding, really 
does not seem to me to be good sound policy, and therefore I would 
add subsection (6) along those lines. 

Then I would make a change in subsection 9 (e) (1) of the act, 
which is near the bottom of page 10. Under the existing law, my 
amendment would be to add a proviso at the end of the present section 
9 (e) (1), and the proviso reading: 

Provided, That no such election shall be conducted during any period when 
a representation election would be barred by an outstanding collective-bargain- 
ing agreement. 

The Board in the case of Great Atlantic and Pacific Tea Co., which 
was decided just last October, held one of these deauthorization elec- 
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tions could be held, even though there was a valid contract in effect. 
As you gentlemen realize, in 1951, the requirement that they had to 
have a special election before they could go forward and try to 
negotiate a union security clause of any sort was eliminated from the 
law. But we left in the law the fact that if 30 percent of the employees 
at any time come in and petition, saying that they want the Board 
to hold an election to see whether or not that union should be author- 
ized, and in other words, the Board in the majority in the Atlantic 
Tea case said it was a condition subsequent, that the deauthorization 
election was held. What happens is this: Let us say a union comes 
in and negotiates a union security type agreement with the employer, 
and say a 2-year contract. Let us say 6 months later, 30 percent of 
the employees say they want a deauthorization election. The Board 
will go forward and hold that deauthorization election. If, however, 
those same employees came in and said, “We want a representation 
election because we are dissatisfied with out present representative, 
and we want to change to another organization or have another 
representative or no representative” the petition would be barred, 
because of the existence of the contract. 

In other words, the norma] petition for a new bargaining agent 
by a rival organization could not come in until the end of the con- 
tractual period. But they came come in on this deauthorization 
election, which is in effect a plebescite on the popularity of the union 
that is the party to the contract. Of course, if that union loses that 
election, why its strength, even though the contract itself will continue 
for the rest of the 2 years, the union security provisions of if will be 
stricken down. 

In other words, there will be a proper and a part-way modification 
of the existing contract as the result of this deauthorization election. 

Now, it seems to me in the first place, one of the practical realities, 
frequently a trade-union when it is bargaining with an employer, 
wanting some sort of union security, that is consistent with the act, 
will trade something off to get it, and for example, they may say, 
“Well, we will offer to settle for 5 cents an hour less if you will give 
us the union security clause.” That is part of the things that people 
do in the process of collective bargaining. So having traded away, 
let us say, some economic benefit to the employees that they might 
otherwise have obtained, if they waive the union shop, but because 
they wanted the union shop and traded away an economic benefit, 
they lose that benefit and then shortly after they have done so they 
can lose the very thing for which they traded away, because the 
deauthorization election will come along if 30 percent of the employees 
demand it, and as a result of that deauthorization election, why the 
very thing they bargained to get is taken away from them because 
the contract under this section is amended to strike out the union- 
security provisions, 

I feel that, again in the interest of labor stability and the sanctity of 
contracts and trying to keep these people, when they sign contracts, 
to live up to them, this sort of procedure just is not good, sound, public 
policy, and I therefore have added the proviso I have indicated. 

The next amendment that I propose is a very simple one, because it 
prints up very long. It actually just changes the words “six months” 
twice to the words “one year.” - The present statute of limitations on 
the filing of unfair labor practices is 6 months, and the charge must be 
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filed within 6 months of the alleged unfair labor practice, unless for | 
some reason of service in the armed forces holds it. Well, it seems to | 


me that the 6-month period is probably not too realistic and that a 
1-year period would be more desirable. Frequently I know it hap- 
pens that an alleged unfair labor practice may have been committed, 
and the organization or the representatives of the employee may go 
through extended negotiations with the employer and attempt to iron 
it out without any necessity of filing charges, and the result is that 
time just does pass by and I think in some instances the 6-month limi- 
tation does work hardships. 

I therefore suggest a 1-year limitation instead of a 6-month 
limitation. 

Mr. Gwinn. Mr. Condon, will you give us the subsection again ? 

Mr. Connon. That is subsection 10 (b), sir. 

Mr. Gwinn. That is page 12, the second paragraph ? 

Mr. Conpon. Yes, the second paragraph, and the only change is 
twice I have changed the words “six months” to “one year.” . 

At long last I am coming to the end of this. The final section that 
that I would propose is one to make collective bargaining agreements 
between labor organizations and employers in industries affecting com- 
merce, as defined in the act, subject to the Federal Arbitration Act. 

Now, to give a little bit of the background, I was unable to do a com- 
prehensive research job on this, but I did get some information that 
there are at least five States of the Union where agreements between 
employers and employees, even though they specifically say that griev 
ances or misunderstanding shall arise, if they shall arise out of this 
agreement, it shall go to arbitration and set up an arbitration pro- 
cedure—there are at least five States of the Union that will not enforce 
such agreements. That is for various reasons they feel specific per- 
formance of a labor contract, and in some States there is still a feeling 
that arbitration should be frowned on as an encroachment upon the 
power of the court. Other States do specifically, including my State 
of California, if you have an agreement between an employer and em- 
ployee setting up procedures to be followed in the event of disputes 
arising out of a contract, and either the employer or the employee 
fails to live up to the agreement, you can go into our State courts and 
you can get an order requiring the other party to comply with the 
contract, and go through with the procedure for arbitration and then 
the arbitration awards themselves, after they are handed down by the 
arbitrator, can be enforced by the courts as if they were a judgment of 
the court. 

The Federal Arbitration Act purports to do the same thing as to 
maritime contracts and commercial arrangements generally that are 
within the Federal jurisdiction. There has been some question as to 
whether or not a collective-bargaining agreement between a trade 
union and an employer which would be within the jurisdiction of the 
National Labor Relations Board and the Labor-Management Relations 
Act, is enforceable under the Federal Arbitration Act so that you can 
use the procedures of that act, and get a stay against the opposite 
party and force them to comply with the arbitration agreement—an 
award that they have agreed to do by contract. 

There have been some cases holding that the Federal Arbitration 
Act is applicable, and there have also been cases holding that it is not 
applicable. The most recent case that I could find held that it was 
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not applicable was the Sixth Circuit case. In view of that uncertainty, 
and in view of what J think is desirable policy—that if people have 
agreed to arbitrate, they should be required to arbitrate—I would 
like to insert into the act a specific provision that contracts between 
industries and employees that would be subject to the jurisdiction of 
the Labor-Management Relations Act can be enforced under the terms 
of the Federal Arbitration Act. 

That concludes my explanation and my presentation. 

Mr. Gwinn. It is a very interesting presentation. 

Mr. Kearns, do you have any questions? 

Mr. Kearns. I have no questions. 

Mr. Boscu. I have no questions. 

Mr. Hour. I would like to compliment Mr. Condon on his presenta- 
tion In coming up here and giving us his viewpoint. I have no 
questions. 

Mr. Frevincuvuysen. I have no questions. 

Mr. Gwinn. Mr. Powell? 

Mr. Powe. I wish Mr. Condon were a member of our committee. 
[ have nothing to say about your specific proposals, but I would like 
to ask one or two general questions of you, because I respect your 
knowledge. 

Do you feel, first, that the amendments that you offer are sufficient 
to make the Taft-Hartley Act a better act? 

Mr. Conpon. I think they would make it a better act, and I do not 
think certainly they should be the only amendments that are seriously 
considered, because I obviously have not gotten into the broader 
policy questions that so many of the other men have bills in on be- 
cause I felt that field was going to be covered. 

Mr. Powerit. How do you feel—and I am just asking this to get 
your advice—how do you feel about these broader questions, which 
you know about, and read about, such as the injunction power ? 

Mr. Conpvon. Well, I would like to see the injunction power limited ; 
but, as I say, my bill does not even strike at that because I know such 
bills have been or are being introduced, and you will have plenty of 
opportunity to go through that. 

Mr. Powett. What about the prnpenes to make the Communist affi- 
davit applicable to management ? 

Mr. lomnate, Well, I think that the Communist affidavit as such 
just is not applicable to management necessarily, because the purpose 
of the Communist affidavit as I understood it was because Congress 
recognized the problem of Communists being active in trade unions, 
and they wanted to discourage the activity of Communists in trade 
unions, and so your affidavit was aimed at an evil that Congress recog- 
nized. Certainly I have never heard of any Communist employers 
who are using the machinery of Government to hurt trade unions, 
and so you just do not have an evil that needs to be treated insofar as 
employers are concerned. 

Now, maybe by broadening the definition and not just limiting it to 
Communists, some sort of a balancing affidavit might be considered, 
but just to balance it on that basis where there is no problem existing, 
[ do not see too much except in the interest of balancing when there 
is no reality there. 

Mr. Powexy. You favor retention, then, of the Communist affidavit? 

Mr. Connon. I think the whole subject should be thoroughly ex- 
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amined. I do not know whether that particular affidavit or even that 
whole approach into the internal affairs of an organization is neces- 
sarily something that the Federal power should get into. 

Mr. Powrti. How do you feel about Mr. Lucas’ amendment! 
Pardon me for bringing this up, Mr. Lucas. 

Mr. Lweas. I will bring it up. 

Mr. Poweti. Then I will defer on that. How do you feel about 
the secondary boycott ? 

Mr. Connon. I think we probably have reached the stage where, in 
so many of the States, including my own, the secondary boycott is 
subject to some limitations, that it would be foolish for people at this 
time to say that we have to go back and to have unrestricted right of 
picketing, and unrestricted economic action at a stage away from the 
source of the primary dispute. But I feel that there have been some 
decisions, certainly in State courts, and even in Federal courts, where 
the form in which some sort of action is taken is all-important, and 
even though the action was done in one guise and is legal, and if done 
in another guise is illegal, there has been a great tendency on the part 
of courts to look more to the form of the action, rather than to what the 
action actually is. 

Mr. Powretn. How about the 80-day injunction ? 

Mr. Conpvon. I think the 80-day injunction is just too inflexible. 
I think in national emergency strikes there might be several things 
that should be left open as means to try to get the parties together. 
For example, I am trying to think of one, I do know there has been a 
definite tendency in my opinion that because of the existence of the 
80-day cooling off period, it does not appear to be a period where 
people bargain. People just sit tight and sweat out the 80 days, and 
they are back where they were before. 

I think the existence of it may have, in some of these situations, 
at least, tended to break down collective bargaining, and hence it did 
not serve the function that it was intended to serve. 

Mr. Powett. Do you think the labor-management picture of our 
Nation would’be improved if the railroad workers were included in 
this act, and the Railroad Act was abolished ? 

Mr. Connon. In logic, yes, but the history of the railroad organiza- 
tions and the history of the Railroad Labor Act starting back in 1925, 
as an outgrowth of the 1922 strike—they have got a background and 
they have been getting separate treatment now for almost 30 years, 
and even though there might be some logical reasons in the exact 
logic of law, I think in view of that tradition and background there 
would be great resentment both by the railroad workers and probably 
by the railroads themselves to giving up the system as they now have 
it. 

Mr. Powritxi. How do you feel about the exemption of workers in 
the building trades? 

Mr. Connon. Well, you mean from the 30-day down to 7, and loosen- 
ing up on union security? I think workers in the building trades 
are just like workers in a lot of other trades—maritime trades in par- 
ticular—where you have casual employment, sometimes for short. pe- 
riods of time. If you are going to do what the unions call liberalize, 
or at least make less strict the union security provisions, I think it 
should be extended to others than just the construction trade workers. 
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that | Mr. Poweti. Do you think it is possible to put into the changed 


ces- Taft-Hartley or any new law any provision which would guarantee 
acceptance of individuals in labor unions, irrespective of their race, 
nt! | color, or creed 

Mr. Connon. Well, there you come to the same sort of difficulty of 
having some objection on my part to having the Government move too 


out much into the internal affairs of am organization. I know, as you 

} know, in my own State of California, the courts have done that. I 
, in think obviously the broad general principle, particularly if you are —— 
tis | allowing any sort of union security arrangements, or thinking of al- - 
his lowing even more strict union security arrangements than are now 
of possible, you have got to keep your unions open. If vou have a closed 
the | 9 union, and then that union can command what is in effect a monopoly 
me of the jobs, and no one can get into that, obviously you are making 
ere | | it pretty grim on a lot of people that might want to come into that 
nd particular occupation. In California, as you know, in the Marine 
ne } Ship case, our State courts held that if the trade-union barred or as- 
urt | signed to an inferior role within the organization any group of people 
he | because of race and so forth, the contract that it signed would be 

voided, and the unions, if they wanted to sign these types of contracts 

' which provided in effect the closed or union shop, had to keep their 
le. [| unions open for all people under reasonable terms. 
os ia Now, some broad principle along that line might be a good idea, 
er, | but again you get into too much detail, and you find that administra- 
ba tively you make it a little bit rigid. 
he Mr. Powe. Do you think the corrupt practices section of the Taft- 
re | Hartley can be rewritten in such a way that it could not be used as 
nd Poa weapon to get into the welfare and health funds of the unions? 

i Mr. Connon. I would like that, and I would like to have it written 
is, ' so that unions can help congressional candidates. 
id é Mr. Horr. You mean they do not, Mr. Condon? 

Mr. Powetx. Not like they used to. There is a proposal coming 
ar ' before us from a member that both management and labor shall be 
in restricted from helping in any way in campaigns—management 

totally, and labor totally—unless the membership, by majority vote, 
.- votes for such help. 
7 Mr. Connon. You are getting now into a completely new field. I 
d know Senator Douglas has done a lot of thinking on this, and he has 
s, ba made a lot of speeches, and I do not know whether my opinions would 
ot be worth very much. 
e ; Mr. Powe wu. Yes, it would be worth a lot to me, and I would like 
y to hear it. 
e Mr. Connon. I mean I really think that one of the things that must 
concern all of us is the whole difficulty of campaigning, and the whole 
n i cost of running a campaign, and where you get your money, and what 
obligations, if any, the donors may think they are entitled to, and so 
' forth. I would certainly feel that the line of reasoning that Senator 
, Douglas recently expressed ought to be explored. I do not know if it 


is a practical thing at any session of the Congress in the foreseeable 
future, but certainly a problem exists which should not be lightly 
passed over. 

t Mr. Power. Finally, is there any way of safeguarding the National 
Labor Relations Board so it cannot be packed in favor of management 
or labor? 
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Mr. Connon. Well, it is like anything else. I assume that the next Sis th 
Board members will be appointed by President Eisenhower, and they has 
may or may not have the same general point of view as the present | thot 
Board members, although the present Board members, as we know, » hav 
have divided among themselves on several important questions. ‘They ; rate 
are certainly by no means always unanimous. I think, or I notice ; shi 
one of Senator Taft’s bills proposes to increase the Board to 7 men, cult 
and allow them to act as panels of 4 each. I do not think that that hirl 
would be particularly a sound idea. If you are going to increase to" 
it to 7, let them act in panels of 3, because if you make them act in ; in’ 
panels of 4, they are not going to get any more work out, because ha 
you are still going to require the majority of the 7 to sit in every fF che 
case. If you are going to increase it to 7, let them sit in panels of 3, ; an 
and also a 4-man panel, what do you do when they divide it 2 to2/ | the 
In a 3-man panel it is a 2-to-1 division. It is more likely to be2tol | the 
than come out even. 

Mr. Powrti. Particularly you would not be against a 7-man Board, ex 
but you are against the 4-man subdivision panel ? or 

Mr. Convon. I just do not think it would have the objective of help- m 
ing them to get more work out. It just probably would slow them up, th 
because you have got 1 more member to consult, and now 3 men can 
act for the Board, and so presumably 3 men can act a little faster no 
than 4. There might be merit in having a 7-man Board, if they could lil 
act in panels of 3, but I do not see any merit if they have to act in | by 
panels of 4. ol 

Mr. Powerit. I do not want to say anything that would lead my tl 
collegues or former people who have come before this committee and , ou 
testified to consider criticism, and so I will be very conservative, and si 
say that you know as much about this as anybody else. 

Mr. Lucas. I will go a step farther. You know a whole lot more t 
about it. And running the risk further, I will ask you about an d 
amendment which I have offered, which was adopted by the House a 
when the original act was in force, and which was defeated in the ] 
Senate by but one vote. I have amended the amendment, and I speak . 
of the curtailment of industrywide bargaining in order to protect the 
Nation against industrywide strikes, so that it will limit employer 
action, too, monopoly action on the part of employer groups. Iwould: | | 
like to ask you if you care to comment on the question, Mr. Condon; | 


what do you think about limiting in some fashion industrywide 
bargaining ? 

Mr. Conpon. Well, if you are going to do it, it seems to me that you 
are going to have to use extreme caution and care, because normally 
when the average person thinks of industrywide bargaining, he thinks 
in terms of United Steelworkers and the United States Steel, where 
you have tens of thousands of men involved in a situation, but you do 
not think about, let us say, the County of California General Contrac- 
tors Association and our building trades union. I think it would 
be chaotic if a contract between groups like that could not continue 
to set a pattern for that particular area. If every subcontractor went 
out and bargained separately with his electricians or carpenters or 
whatnot, established patterns of industrial life, that work pretty ac- . 
ceptably out there would be completely upset. ; 

the economic argument, of course, why many of the labor ; 
organizations insist upon expanding their unit as broadly as they can 
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is that it does tend toward uniformity of working conditions, which 
has a tendency to keep shifts of employees. This is analogous, al- 
though not exactly in point. I havea shipyard in my area, and I also 
have a couple of private shipbuilding ay Well. we have Navy 
rates of pay at some given time fall below the rates of pay at Todd 
Shipyard over in Alameda, in the bay area there. They find it diffi- 
cult sometimes to recruit needed manpower, particularly if Todd is 
hiring, because the fellows for an extra 10 cents an hour will go down 
to Todd. So your industrywide pattern of bargaining does tend to— 
in that sense at least—toward some more stability than where you 
have them broken up with the possibility of infinite varieties and 
chance for a man on a market like we have had recently, where it is 
an employees’ market in the sense it is not too hard to get work, and 
they will boom around and shop around, which is not necessarily in 
the promotion of good industrial relations. 

Mr. Lucas. I grant that that is true. If we could conceive of, and 
execute, an act which would limit industrywide bargaining on the 
greater scale and yet permit and perhaps even to encourage by per- 
mitting industry wide ei on a local scale, do yo believe that 
that would be good or evil in our national community ¢ 

Mr. Convon. Well, I just have the sort of feeling and maybe this will 
not square with yours, but I have the feeling that some of those unions 
like the Automobile Workers, and the Steelworkers, and so forth, have 
by virtue of the fact that they can bargain either multiemployer units 
or certainly an employer with lots of plants, a multiplant unit, that 
they have materially brought up working conditions in areas where 
the men probably on their own would not have been able to get the 
same working conditions. 

In other words, the strong portion of the union helps to bring along 
the portions that are a little less better organized, and so on, and so it 
does tend to help those employees obtain better working conditions 
and better wages. So I do not consider that the industrywide or multi- 
plant or multiemployer bargaining has from the employee’s point of 
view, I think it has probably worked out more to his advantage than 
to his disadvantage. 

Mr. Lucas. I will grant that that is all true, and to that extent it 
is beneficial. But I am thinking about the public interest in the event 
of a nationwide strike or a strike clear across an industry, not as you 
give an example of the automobile industry, because I do not know 
that there is industrywide bargaining. 

Mr. Convon. It is multiplant. General Motors may have 15 or 20 
plants scattered all over. 

Mr. Lucas. I hold no brief against that, and in fact, I believe in it, 
but if, for instance, a labor organization had in its membership all of 
the employees in the automobile industry, among all of the employers, 
I wonder if you would venture a guess as to whether that would be 
beneficial to our whole community as to whether that labor organiza- 
tion or that group of employers should exercise such a power in our 
economy 

Mr. Conpon. Well, I would say that probably the answer would be, 
and I am not trying to worm my way out of anything here, but if you 
have few employers that are very large, your automobile industry is 
a good illustration, you have 3 or 4 major ones, and then a few smaller 
ones, but the major ones, I guess, are about 80 percent of the industry, 
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so that economic action taken against them would in effect substan- - 
tially paralyze the automobile production of the country—you might ~ ’ 
have some economic factors far different than where you may have ‘i a 
all of the employees of one industry within one organization, but you a 
might have your employers broken up into many, many small seg- bs 


mel 
ments. 
Where you have pattern-type bargaining, and that sort of thing, 


that is true. I think your problem really is less the multiemployer “ 
units as such, as the problem of what do we do with these tremendous ) 
economic dislocations that come from steel, coal—those are the two | 7 1 
that come easiest to mind—labor disputes. fel 
Now, you have 1 solution in your 80-day cooling off, and I was read- pee 
ing a labor symposium, I guess some of you got it, by C. C. H. the Il 
other day, in which Professor Rothenberg advocated what is in effect = 
compulsory arbitration. That has been tried, and we have tried that | 7 I 
in Kansas, at least, and many contracts have voluntary arbitration, | 7 PS 
and maybe the time is coming that our economy is so complicated { ais 
that some sort of compulsory arbitration might have to be considered, | in 
although at the present time I suppose both management and labor H 
would be very much opposed to it. But there is no easy answer that o- 
I can see, Mr. Lucas. 
Mr. Lucas. I will grant you there is no easy answer. Now, if | ' 
may ask one other question, sir. , ti 
Mr. Gwinn. Pardon me. Will the gentleman asking the question , 


and the gentleman answering speak a little louder so that we can ‘a 
hear? 


Mr. Connon, I will try my best, Mr. Chairman. : 

Mr. Lucas. Mr. Condon, we have discussed here the anti-Communist ‘i 
oath, or the non-Communist oath provision of the Taft-Hartley, and 
I think all of us agree that it has not been perfect, and it needs amend- 7 
ment. Some of us believe that perhaps it would be salutary for us |: 
to provide that employers themselves take such an oath, although I . 
‘an understand the mechanics of it will not be perfect even in that i 
vase. The political reasons which have been expressed also might be . , 
a deterrent to its effectiveness. j , 

I wonder if we could not provide for a board which might determine 


that question, and that question alone, for the National Labor Rela- | 
tions Board, and if the Board were to find that a labor union or man- 
agement were Communist-dominated, then deprive that organization 

of the benefits of national law. Would that meet our problem, Mr. 
Condon ? 


Mr. Connon. Well, I do not know if it would meet your problem. I 


can see some very large administrative procedural problems of the 
types of hearings that you are going to have to conduct. You are going 
to have to go into the character of the men in leadership in the various 
organizations, and you are going to have to go into such matters as to 
whether they were elected to office or whether they somehow were 
appointed and what control the union had over these people and wheth- : 
er the meetings were run by small groups or whether union people 7 


generally attended the meetings and participated and all of the sort 
of things that I can see that you are going to have some very extensive 
hearings. 

I donot know. It seems to me that certainly in major labor organi- 
zations, they have done a reasonably good job of taking care of them- 
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selves, and of course the publicity and spotlight has been upon the 
whole problem. If the men themselves are given the opportunity to 
change their officers, I can just see an awful lot of di: anger if the Gov- 
ernment comes in through a hearing of some sort, and in effect tells the 
men what oflicers they are to choose to head up their organization. 

It could be done but I think that you are going to have some very 
extensive hearings because a lot of that stuff is pretty subtle. 

Mr. Lucas. Thank you very much. 

Mr. Gwinn. Mr. Bailey. 

Mr. Barry. Congressman Condon, you have covered a pretty broad 
field in your pro yosed amendments. Time, of course, will not permit 
every member of the committee to question your entire program, and 
I have no intention of doing so. I am particularly interested in your 
proposal on page 3 of section (d) : 

In the event that the General Counsel refuses to issue a complaint the 
charging party May appeal to the Board from such refusal and the Board may 
direct the General Counsel to take such further action as it deems appropriate, 
including the issuance of a complaint. 

My interest there centers in the fact that back in the 81st Congress 
when we were proposing to repeal Taft-Hartley, we had some rather 
interesting testimony as a matter of record here, and I believe Mr. 
Wilson, w ho was head of the General Electric, was on the stand at the 
time. I raised the question of 2 types of instructions being used, and 
in developing that found it necessary to bring to the attention of the 
committee 2 cases of unfair labor practice filed by CIO unions in the 
State of Wisconsin that had been pending in the Board files for 26 
months without any attention being paid to them whatever. That is 
what you are trying to get at here, is it not, in this amendment. 

Mr. Connon. I am not certain my amendment would reach just that, 
because, as I understand it, the General Counsel's procedure, a ch: urge 
is filed either by an organization or an employer, and then it is 
assigned for investigation and then a decision is made by the General 
Counsel as to whether or not he is to issue a complaint. If he decides 
that either his investigation indicates there is not enough substance 
to the charge, or for some reason he does not think the acts complained 
of actually. are a violation of the act, he issues an order dismissing 
the charge in the event that the charging party will not withdraw, and 
he will issue an order dismissing it, and it is that order of dismissal 
or refusing to go ahead that I feel there should be allowed one appeal 
at least to the Board itself. 

Mr. Battry. Then you agree with me that there is too much dis- 
cretion vested in this Counsel to delay action on those cases, or act 
arbitrarily in dismissing them when they may have some merit, 
and you want the party to have an opportunity to go to the Board 
beyond the Counsel ? 

Mr. Conpon. Yes, sir. 

Mr. Batrey. I think it will solve a lot of the difficulties that we 
have in the National Labor Relations Board and there are a lot of 
people who feel that there is one type of injunction for the em- 
ployer and another type discretionary injunction that might apply 
to the employees. I believe you are headed in the right direction in 
your proposal. It will not solve all of it, but it certainly will improve 
that particular procedure in the National Labor Relations Board. 

Mr. Conpon. Thank you. 
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Mr. Bauy. May I say in conclusion, Mr. Chairman, I hope the 
gentleman from California finds time to come back and give the com- 
mittee some more of his wisdom and knowledge of the Taft-Hartley 
law or the National Labor Relations Act of 1947. It has been a 

leasure to listen to you make your proposals. They could not have 
been explained as you explained them this morning without your hav- 
ing a very broad knowledge of this legislation. I hope you find an 
opportunity to come back and sit in with the committee before we 
try to write this legislation, and let us go over some more of these 
things in an understandable way. Thank you. 

Mr. Connon. Thank you. 

Mr. Gwinn. Mr. Howell. 

Mr. Howext. Mr. Chairman, I just want to compliment Mr. Condon 
for what seems to me to be an extremely intelligent presentation. He 
talks with a good bit of understanding and logic about the proposals 
that he makes. It strikes me as though the aggregate of the things 
that he has proposed would perhaps take more out of the act than it 
would put in, which seems good to me, because I think that the Taft- 
Hartley Act, one of the major faults of it, is that it attempts to cover 
too many things that perhaps could be justified by themselves, but 
takes a little bit too much away from free collective bargaining. I 
really do think he has made some fine suggestions here that we ought 
to consider very seriously. 

I also think it is too bad that he is not a member of this committee. 

Mr. Convon. Thank you, Mr. Howell. 

Mr. Gwinn. Mr. Wier. 

Mr. Wier. Mr. Chairman, I regret coming in after you made your 
introductory remarks, Mr. Condon. I followed you very intently 
sincethen. Are you a member of the bar? 

Mr. Connon. Oh, yes. 

Mr. Wirr. Apparently you have been working in the field of labor 
relations. 

Mr. Connon. Yes, I have. 

Mr. Wier. In the State of California? 

Mr. Connon. Yes, sir. 

Mr. Wier. I gather that from your wrestling around with these 
problems that this committee is very much vexed with now. I think 
that is all, Mr. Chairman. 

Mr. Gwinn. Mr. Elliott. 

Mr. Exuiorr. I want join my colleagues in thanking Congressman 
Condon for the help that he has been to this committee this morning. 

Mr. Connon. Thank you, Mr. Elliott. 

Mr. Lanprum. I also join my colleagues in complimenting Mr. Con- 
don, and I hope he will not feel like we freshmen are imposing too 
much on him if we adopt him as our general counsel. That is all 

Mr. Warnwaricnt. I was out, and I missed an opportunity to ques- 
tion. From this side, I would extend to you the same compliments 
that have come from the other side, and at the risk of tangling with a 
man who has obviously had tremendous experience in this, may I ask 
why you would suggest adding the words “acting in the interest of an 
employer,” when you as a lawyer would know that the term “in the 
interest of an employer” could be interpreted so broadly that it could 
be construed to include a messenger boy from the Western Union 
bringing a telegram down to the employees ? 
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Mr. Convon. As I understand the history of that section, the words 
“acting in the interest of” were in the original Wagner Act in 1935. 
As I recall, and I may be wrong, I believe that Mr. Taft in his original 
proposals did not change that section, but that was something that 
was added on this side. You struck the words out and put in a 
strict agency theory of having definitely established agency with all 
of the legal consequences and the types of evidence to show agency 
that are required. 

What has happened is this: There have been several cases, many 
cases in which the old Labor Board found, for example, a group 
springing up, a voluntary organization, which would take over and 
do the acts proscribed by the National Labor Relations Act where a 
union is organizing, and so forth. The old Board could find that this 
volunteer group, whatever it may have been called, was acting in the 
interest of the employer, and that the employer had done nothing to 
disassociate himself from their activities, and had profited to the ex- 
tent it discouraged the union from going forward, and it profited to 
that extent that he himself did not want the union to go forward, and 
he received the benefit of this outside group activity. Well, the old 
Board could issue an order because they said that outside group was 
acting in his interest without any disassociation on the part of the 
employer. 

Since 1947, when the strict agency theory was adopted, the Board 
could not charge the employer with any of these acts by this volunteer 
group unless they could find agency and authorization by the em- 
ployer to the volunteer groups. 

I think in some situations the old language was probably desirable. 
That was the change I had in mind. 

Mr. Warnwreicut. To pursue it further, would you care to state as 
an example of what you mean by an outside group that would be 
formed 

Mr. Convon. The Sunshine Mining case in Idaho, there was the 
college vigilante group formed, and there were fist fights back and 
forth, and the union people were guilty of some violence, and there 
were reprisals back and forth, and the vigilante group, I have for- 
gotten the exact title, just ran that particular economic situation. 
They told people who could get into the mine and who could not. 
There were men threatened with beatings and actually some men on 
both sides were beaten. 

Mr. Warnwricut. Was there an injunction sought against the vig- 
ilante group in the Sunshine Mining case? 

Mr. Connon. I do not know whether there was a State injunction 
sought, but there was a charge filed by the union and the case was 
held before a trial examiner of the Labor Board, and the Labor Board 
later issued a cease-and-desist order against the employer and the 
vigilante group, and held the employer responsible for the activities 
of the vigilante group because the employer had made no effort to 
disassociate itself from the activities of this other body. There were 
so many cases of that sort which have gone their way up through the 
courts. 

Now, with a strict agency theory which is now in the act, the quan- 
tum of proof is so much more because you have to show agency and 
authorization before that type of order could be issued. 
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Mr. Warnwricut. Would you say if your language was adopted 
the employer could arrive at exactly the same situation as we have 
now in the act by merely making a statement of disassociation ? 

Mr. Conpon. Well, I think if an employer actually disassociates 
himself from somebody, he should not be held responsible. If some- 
body feels he is doing me a great big favor, and I do not want him to 
do it, and I say publicly I do not have anything to do with that person, 

I certainly should not be charged with his activities. 

Mr. Warnwrigut. I have no further questions. 

Chairman McConneuz. Mr. Rhodes, do you have any questions? : 

Mr. Ruoprs. I have no questions, Mr. Chairman. 

Mr. Gwinn. Have I overlooked anybody ? 

Mr. Condon, in your practice, have you represented both labor and 


industrial organizations? 
Mr. Connon. No; my practice in the labor field has been as repre- the 
sentative of various trade unions, and I have never handled labor mal 
relations from an employer’s standpoint at all. I 
Mr. Gwinn. And you practice alone, or with a firm? > Ke 
Mr. Connon. Well, I have two associates who are carrying on the Ba 
law practice now in California. rur 
Mr. Gwinn. And what is the address of your firm? . ] 
Mr. Connon. 821 Escobar Street, Martinez, Calif. mi 
Mr. Gwinn. So a little-town lawyer can get about a bit if he wants 7 ass 
to. Thank you very much for appearing and giving us the benefit of | an 
your experience. ( 
Mr. Connon. Thank you, sir. 
Mr. Gwinn. The committee will recess until tomorrow at 10 o’clock. of 
The witnesses scheduled are Mr. Rhodes, of Pennsylvania, Mr. Dine 7 Le 
gell, of Michigan, and Mr. Chenoweth, of Colorado. in’ 
(Thereupon at 12 noon, a recess was taken until Wednesday, Febru- 


ary 18, 1953, at 10 a. m.) 
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WEDNESDAY, FEBRUARY 18, 1953 


House or RepresENTATIVES, 
CoMMITTEE ON Epucarion AND Lapor, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in room 429 of 
the House Office Building, Hon. Samuel K. McConnell, Jr. (chair- 
man), presiding. 

Present: Representatives McConnell (presiding), Gwinn, Smith, 
Kearns, Kersten, Bosch, Holt, Rhodes, Wainwright, Frelinghuysen, 
Barden, Kelley, Powell, Lucas, Bailey, Howell, Wier, Elliott, Land- 
rum, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, 
minority clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnett. The hearings will please come to order. 

The first witness this morning will be the Hon. George M. Rhodes, 
of Pennsylvania. Mr. Rhodes has offered a bill to amend the National 
Labor Relations Act, H. R. 2511. We will insert a copy of the bill 
into the record at this point. 

(The bill, H. R. 2511, is as follows :) 

{H. R. 2511, 83d Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (a) (3) of the National Labor 
Relations Act, as amended, is amended by inserting before the semicolon at the 
end thereof a colon and the following: “And provided further, That employers 
of employees in the printing and publishing industry, the operation of whose en- 
terprises affect interstate commerce, may, without regard to the provisions of 
this Act or of the law or policy of any State or Territory, enter into an agree- 
ment or agreements with labor organizations (not established, maintained, or 
assisted by any action defined in section 8 (a) (2) of this Act as an unfair 
labor practice) to require as a condition of employment membership therein, 
and may enforce the terms and provisions of such agreement or agreements”. 

Sec. 2. Subsections (a) (5) and (b) (3) of section 8 of such Act are amended 
by inserting before the period at the end of section 8 (a) (5) and before the 
semicolon at the end of section 8 (b) (3) a colon and the following: “Provided, 
That nothing in this section shall authorize the Board to determine the proper 
scope or subject matters of collective bargaining, the manner in which it is to 
be conducted, or the legality or reasonableness of any proposal or counterproposal 
which may be advanced”. 

Sec. 3. Section 8 (b) (4) of such Act is amended to read as follows: 

“(4) to engage in, or to induce or encourage the employees of any employer 
to engage in (other than by peaceful picketing) a strike the principal object of 
which is: (A) forcing or requiring any other employer to recognize or bargain 
with a labor erganization as the representative of his employees unless such 
labor organization has been certified as the representative of such employees 
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under the provisions of section 9; (B) forcing or requiring any employer to all i 
recognize or bargain with a particular labor organization as the representative . bill: 
of his employees if another labor organization has been certified as the represent- | cant 
ative of such employees under the ‘provisions of section 9; (C) forcing or re- : ac 
quiring any employer to assign particular work to employees in a particular labor i “ 
organization rather than to employees in another labor organization, unless such » beca 
employer is failing to conform to an order or certification of the Board deter- > very 
mining the bargaining representative for employees performing such work: ; y 
Provided, That nothing contained in this subsection (b) shall be construed to * 
make unlawful a refusal by any person to enter upon the premises of any em- | unit 
ployer, if the employees of such employer are engaged in a strike ratified or ap- if W 
proved by a representative of such employees whom such employer is required ; tari 
to recognize under this Act ;’’. 

Sec. 4. Subsections (j) and (1) of section 10 of such Act are repealed. Fr 

Chairman McConnety. We will now be glad to hear from Mr. Bre 
Rhodes. shi 

\ 

STATEMENT OF HON. GEORGE M. RHODES, A REPRESENTATIVE IN | con 
CONGRESS FROM THE STATE OF PENNSYLVANIA : - 

oT } 

Mr. Ruopves. My name is George M. Rhodes, Representative in ] 
Congress from the 14th Pennsylvania District. lav 

I appear before the committee today in support of H. R. 2511, which reg 
I introduced and which I believe will rectify some of the unfair and spl 
unjust provisions of the Taft-Hartley Act. 1 

This measure including another which I will introduce today will he 
permit any type of union security clause which parties to labor- | Th 
management agreements negotiate, including the closed shop. p= bul 

It would, also, provide that such union security agreements shall be ™ 
legal, notwithstanding any State antiunion security legislation. 

The purpose of this amendment is to leave unions and management of 
free to negotiate whatever union-security agreement they deem best | In 
in their particular situation. It would eliminate unnecessary and ; | 
unwise Government restrictions. re 

I believe the employer and union involved are the best judges of p 6th 
what is best in a given situation and should be left free to negotiate » = otth 
such agreements as they see fit. ) p 

Another important aspect of this amendment would be to prohibit ; 
State legislatures from adopting anticlosed shop or antiunion shop Bc 
laws and having them take precedence over the Federal law. s ola 

Taft-Hartley invites the States to pass tougher antiunion laws 
than the Congress did. That is not only contrary to the general prin- d 
ciple of law, which has Federal law taking priority, but it is incon- : is 
sistent. For, in another provision, Taft-Hartley says States cannot 

ermit supervisors to enjoy collective bargaining because the Federal , ° 
aw denies it to them. k 

Actually, what Congress did was to urge States to be tough on \ 
unions but forbade them to treat unions better than the Congress did. , 

I would modify the provision covering secondary boycotts and , 
would eliminate the injunction in labor-management disputes. I am 
convinced that adoption of this amendment would remove some of 
the basic inequities of Taft-Hartley and operate in the public interest. 
It certainly would help in treating labor with the justice and fairness 


President Eisenhower promised. 
While H. R. 2511 pertains only to employers and employees in the 
printing industry, I believe that this proposal should be made to cover 
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all industry. I intend to introduce a broad union and closed-shop 
bill today which also would have Federal law protect. union security 
against antiunion State legislation. 

My appearance here today is to urge these changes, not simply 
because it would be fair to labor, but because I believe it means so 
very much to the welfare, the unity, and strength of our Nation. 

Nothing is more important to all Americans today than national 
unity. Unity and a recognition of our common interests is essential 
if we are to effectively combat communism and all brands of totali- 
tarian tyranny. 

I am encouraged because many supporters of Taft-Hartley now 
recognize some of the injustices in the and agree that changes are 
necessary in the interest of fairness and in promoting a better relation- 
ship between labor and management. 

Most encouraging to me is the attitude of the chairman of your 
committee, Mr. McConnell, who represents a neighboring district in 
Pennsylvania and for whom I have a high ieaed anal a deep feeling 
of respect and confidence. 

He and I may honestly disagree on some of the provisions in this 
law, but I am in full accord with the views he expressed recently in 
regard to the question of improving the law. I especially like the 
spirit of fairness and sincerity in which he said— 

The rights of the people, the wage earner, the employer, and the union must 
be protected, blended, and balanced as well as is humanly possible in any law. 
The responsibilities must go hand-in-hand with rights and privileges. And last, 
but by no means least, interference by the Federal Government and its agencies 
in the relations of labor and management should be kept to a minimum. 

Mr. Chairman, if that is to be the sentiment of your committee, and 
of the Congress, I know that substantial improvements will be made. 
In that case it would be well to change the name of the bill. I believe 
i know the sentiment of labor unionists today. A McConnell bill 
reflecting his attitude and opinion would inspire confidence where 
there is now suspicion and distrust. President Eisenhower said that 
the law should be free from taint and suspicion that it is partial or 
punitive. Here is a way it can be done. 

But I am not too optimistic about what this Congress will do, and it 
certainly would not be fair to the chairman to have his name on a new 
law, if it contained so many of the unjust provisions of the present act. 

Much has been said in favor of repeal of the Taft-Hartley Act. I 
do not make such a request, as I believe that what is most important 
is the kind of changes that are made. 

However, I am not impressed by some Members of Congress who 
contend that it would not be good sense to repeal the law. I say this 
because they are inconsistent. Many of them took an opposite view 
when the Wagner Act was on the books. They were quite willing to 
repeal the Wagner Act, and their statements now seem to be somewhat 
of a contradiction. 

I want to make it clear that there are numerous provisions in the 
present act which I believe should be modified or repealed. I will 
mention them as briefly as possible and point out why I think they are 
bad and why they should be studied along with other proposals to 
improve the law. 


| 
e 
t- 
| 
r | 
h 
1) 
4 
é 
x 
j 
a 
i : 
a 


118 LABOR-MANAGEMENT RELATIONS 


It is necessary, I believe, to take steps to simplify the law. Those | — 
provisions which make the law difficult for workers to understand and vans 
which do not belong in a fair and sensible labor act should be modified — 9), 
or eliminated. 

There is no proper place in the law for the ban which Taft-Hartley —— me 
has imposed on contr or expenditures by unions in connection 
with Federal elections. This is naturally interpreted as an attempt 
to reduce the political power of organized labor. Under this provi- 
sion, Senator Taft, who is one of the authors of the law, contended =~ 
that a labor newspaper could not legally publish material in support 
or opposition to candidates for political office. It took a Supreme 
Court, decision to make an interpretation that was different from that 
of one of the authors of the law. This provision is unjust and un- © 7) 
democratic, and extremely dangerous. This is especially true at a 7 
time when the great newspaper monopolies of the Nation are following 
u one-party line and when most of the effective opposition comes from 
the voice of American labor. It is dangerous when big business, which 
has bitterly fought the very existence of labor unions, is now a domi- 
nating factor in Government, as well as being in control of all the major 
channels of news and information. This provision has no proper 
place in a labor-management act. 

No just law would deny strikers the right to vote in labor board 
elections. Such a provision is convincing proof, to any fairminded 
person, that there is something seriously wrong. It creates the im- 
pression, and, I think, justly so, that the intention of that provision j 1 
is to make it difficult for workers to organize and to maintain labor | ~ 
organizations. This provision makes it possible for those who hate | 
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unions, and who fear democracy, to take steps to destroy organizations | — . 
ot their employees. 
It seems unfair to me that there should be a provision in the law Sth 
which requires the filing of non-Communist affidavits by officers of . 6 
labor unions while no provision is included to cover employers. 
Today corporate interests have become more dominating than ever 7 p 
before in our economy. They are a powerful force at present in our i; 
Government. Many big-business fronts and innocent clubs have been . 
established and are financed with tax-free corporate funds to influence 7. 


and mold public opinion to the corporate view. Certainly we don’t 
want to drift to a corporate state. Therefore, if the oath provision \ 
is to remain, it should be broadened so as to require anti-Communist 
and anti-Fascist oaths from officers of both employee and employer 
organizations. We must recognize the totalitarian evil of both ex- 
tremes. In many respects these evils are similar in character. Both 
fear labor unions and democracy and a free society. 

One of my colleagues, Representative Keating, proposed that the 
law be liberalized so that no labor organization shall be held responsi- ( 
ble for the acts of any member solely on the ground of such member- 
ship, and that unions cannot be billed for something done by an indi- 
vidual unionist acting on his own. I believe that is a good proposal. 

My proposals cover several basic and fundamental issues, and I 
want to stress at this time the importance of a provision which would 
remove undue Government inbePtereace which Taft-Hartley has im- 


posed on collective bargaining so there can be a return to free bargain- 
ing between management and labor. 
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A fair law must protect collective bargained union security agree- 
ments instead of inviting States to weaken or to destroy effective 
collective bargaining as the present Federal law now does. Manage- 
ment and labor, operating in a spirit of unity, good will and mutual 
trust can determine better than Government how a welfare or pension 
fund should be administered. 

My amendment would reduce Federal intervention in labor matters 
to an absolute minimum. It would remit labor-management rela- 
tions to voluntary collective bargaining. No statutory duty to bargain 
would be imposed on either management or labor; the Federal Gov- 
ernment would therefore no longer be in a position to dictate to man- 
agement and labor the subjects on which they must bargain, or what 
data must be made available, or how bargaining is to be conducted, 
and all similar matters. Likewise, no restrictions of any kind would 
be imposed on the subject matters of bargaining; these are matters 
for the parties to agree on in the manner best suited to their indus- 
try, business, geographical location, ete. 

It recognizes that in a free-enterprise system, it is essential that free 
labor and free management be allowed to work out their problems 
in the manner best adapted to the needs of the industry and business, 
and in accordance with the best adjustment that can be arrived at 
between the parties. It is necessary that the parties should be left 
free to pursue, unhampered by legal restrictions, their economic reme- 
dies; provided, of course, that such action should be peaceful. 

To recognize that in most sectors of American sh a ry and busi- 
ness, labor-management relations have largely come of age and that 
the parties now should be permitted to go their ways without the 
tutelage of the Federal Government. In the broad sense of develop- 
ing and strengthening a free-enterprise economy, this is precisely in 
the public interest. If occasional disputes are ill-advised or distaste- 
ful, this 1s a necessary price of industrial freedom. 

Under present law, the agreement to hire only union men in the 
printing and publishing trades is unlawful by virtue of the Taft- 
Hartley Act and many State right-to-work statutes. The amendment 
in H. R. 2511 recognizes that these agreements are traditional in the 
industry, and that they have worked to the general satisfaction of 
employers, unions, and employees. It therefore restores the Wagner 
Act principle making this the subject of voluntary collective bar- 
gaining. 

The best evidence of the weakness and impracticability of the pres- 
ent law is that many employers and unions are living in sin, not only 
in the printing industry but in many others. 

To live up to the letter of the present law would cause confusion, 
strife, and chaos, which neither employers, workers, the public, nor 
Congress would want. 

Under present law, the National Labor Relations Board, with the 
support of the courts, has largely usurped the functions of free col- 
lective bargaining. It has decided that employers must bargain col- 
lectively on certain subject matters and thereby asserted the power 
to decide that employers need not bargain on other subjects. I feel 
that employers and unions should determine the proper scope and 
subject matters of collective bargaining and that no Government 
agency should undertake to compel, or to deny, bargaining on any 
subject deemed relevant by either party. 
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The NLRB has undertaken to determine the manner in which suc! 
bargaining should be conducted; to decide what information eac}) 
party should make available to the other, whether reporters shoul: 
or should not be permitted, how frequently and under what condi- 
tions the parties are to meet, and who should represent them. These 
matters should be left to the parties to work out for themselves. The 
amendment therefore would deny the NLRB the power to determine 
the manner in which bargaining is to be conducted. 


Under the Taft-Hartley Act, all forms of secondary action are 


prohibited. 

The purpose of the amendment in HR 2511 is to legalize action by 
unions to protect union standards and the competitive position of 
fair employers. It would make peaceful picketing lawful under al! 
circumstances. It would not legalize the strike or boycott for recog 
nition where another union has been certified by the NLRB. 

The amendment would eliminate the injunctive provisions of sec 
tions 10 (j) and 10 (1). Every union in the country has felt the 


threat of these actions, which are based, not upon a finding that the - 


law has been violated, but only on a probability or the reasonable 
belief of a Government agent that the law may have been violated. 
Like any other injunctive action, since they have been directed almost 
wholly against unions, they settle an outstanding controversy in 
favor of the employer. 

Opponents of this measure will no doubt appear before your com- 
mittee, claiming that the closed shop is un-American, that it is a 
denial of the right to work and shoal not be permitted. 

I hope you wil! consider the facts and explore the record before 
taking such arguments seriously. The closed shop is an ancient and 
honorable form of union security. It existed for years before the 
Wagner Act or the NRA. It has its base in countless court decisions, 
upholding the closed shop, which were judicial history long before 
the Wagner Act was brought before the Congress. 

It was the Taft-Hartley Act, with its bar on closed shops, which 
brought labor unrest and dissatisfaction and created countless prob- 
lems which were unnecessary and harmful. 

It should be recalled that the closed shop existed in America for 
years before the growth of the big industrial unions. It was the 
unions which had long enjoyed amicable relations with their em- 
ployers, and which had Rec geting contracts, which were hit by this 
provision of Taft-Hartley. 

The International Typographical Union is an outstanding example 
of this. Here is a union with as fine a history of friendly relations 
with 1ts industry as there is in American industrial history. 

What did the Taft-Hartley Act do to this industry? Why, it created 
endless strife and struggle; was responsible for long and costly 
strikes; created distrust and hostility where none existed before; and 
has seriously set back industrial harmony in an industry where har- 
mony was once the accepted medium. 

It is not only the ITU which has been the victim of this ill-conceived 
law. The garment industry, both that in which the AFL and the CIO 
have contracts, also had a long history of amicable relations between 
unions and employees. 

It can be understood why so many people believe the Taft-Hartley 
law was designed to break unions—and it would have done that ef- 
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fectively if America had been the victim of a depression rather than 
having been in the sunlight of prosperity for 20 years as the result 
of liberal policies and legislation, most of which were enacted in the 
late 1930's. 

| would be more inclined to accept statements from opponents of 
union security about the right to work at face value if I did not know, 
by experience, the position of many employers on this subject of union 
security back in the days before the Wagner Act. For prior to the 
Wagner Act, when company unionism was in its heyday, union-shop 
contracts with company unions were a favorite device to fight bona 
fide labor unions. 

The opposition to the closed or union shop today is a convenient 
mask, behind which to carry on the fight against a legitimate union. 
A closed shop contract is not ideal for all industries and is not desired 
by many unions. It does not fit every situation. But certainly it is 
the parties to the contract which should determine this question—not 
the Congress of the United States. 

While its proponents pretend the Taft-Hartley Act was designed 
to make more stable the complex picture of labor-management rela- 
tions, the law itself deliberately and maliciously creates instability and 
strife. 

Nor are the objections I have enumerated the only objections to the 
‘Taft-Hartley antiunion security provisions. 

You gentlemen will recall that Taft-Hartley requires, even where 
a union-shop contract is allowed, that the new employee shall not be 
required to join a union until 30 days after he is hired. 

There may be complete justification for a union and an employer, 
in negotiating a contract, to agree that new employees shall not be 
required to join the union until 30 days after hiring. In certain in- 
dustries it may be most desirable that new employees be on a trial 
basis of 30 days—or even longer. 

But that, Mr. Chairman and gentlemen of the committee, is for the 
union and the employer to jointly negotiate and agree upon. It is not 
for this Congress to arbitrarily decree. For there are certain indus- 
tries where the job itself doesn’t last 30 days—never will last 30 days— 
can’t last 80 days. 

The best test on union security is how the people themselves feel 
about it. I think it was the Gallup poll in 1946 which reported that 
58 percent of the public approved a constitutional amendment to out- 
law all union security. We have the presidential elections of 1948 as 
a better yardstick of public opinion, but a far more accurate measure 
was unconsciously provided by the authors and supporters of the Taft- 
Hartley Act when they insisted on union-shop elections each year. 

The procedure for hens elections was perhaps the most undemo- 
cratic and unfair that the authors could devise. As a matter of fact, 
if their election procedures had been applied to the political elections 
in which we all have been candidates, neither the authors of Taft- 
Hartley, nor myself, nor President Eisenhower, nor perhaps any 
Member of this Congress would have ever been electea to tne ommces we 
now hold. 

But despite this lack of democracy, the Taft-Hartley union-shop 
elections proved clearly that workers want union security. 
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During the times that the Taft-Hartley law provided for these elec- 
tions, the NLRB conducted 46,119 such elections, and in 44,795 of 
these, the workers voted for the union shop. 

That is 97.1 percent of the elections that were held under this 
procedure. 

What better proof could we have? Here are the results of a secret 
ballot. They were not the results of phony polls, most of which are 
operated for private gain and which are designed to sway or mol 
public opinion rather than to measure it. 

The authors of Taft-Hartley were dead wrong on this issue. I am 
sure that time and history will prove how wrong they are on many 
other provisions in the law. , 

I am firmly convinced that union-security contracts are good for 
workers, good for employers, and good for the Nation. 

The adoption of this measure by the Congress and its enactment into 
law will halt much unnecessary strife, confusion, and mutual distrust 
which Taft-Hartley creates. 

In the interests of improving the entire atmosphere of labor-man- 
agement relations, I urge this committee to recommend to the House 
my proposals and to also give careful consideration to eliminating 
other unfair provisions in the present law. 

Now, Mr. Chairman and members of the committee, I want to give 
you the benefit of some of my personal experiences. As a worker, I 
knew what it was like in an industrial community before there was a 
Wagner act. I lived and worked under Taft-Hartley. You need not 
read these laws to feel the difference between them. They affect not 
only the livelihood of organized workers, but all working people. 
They affect community life and the Nation as well. I was deeply im- 

yressed by the statement of my colleague from West Virginia, Mr. 
neal, when he so ably pointed out his reactions to this act because of 
the way it affected his constituents in the mining communities he rep- 
resents. No matter how many times you may read the law, unless you 
are close to reality, you may fail to recognize the evils which grow 
from bad and unjust legislation. 

I also want to make it clear that the evil intent of Taft-Hartley has 
not been felt except in a few industries and in a minor way largely 
because there has been a high level of employment since the law was 
passed. But if those who seek curtailment, or what they believe is a 
necessary float of unemployment, are successful in their endeavor, 
many unions could be destroyed. Growing discontent and disunity 
would follow asa result. It would be exactly what the Communists are 
looking for and is something that we should now seek to prevent. 

Statements by employers which call for a float of unemployment 
contradict all the high-sounding remarks by these people when they 
express concern about the right to work. The enthusiasm for this 
right does not exist in most quarters when a worker slows down in his 
‘apacity to produce because of advancing age, or if he becomes par- 
tially disabled. 

Employer interest in the right to work is most prevalent when an 
effort is made to organize a union. A good example of this can be seen 
in the case of an old firm whose owners grew wealthy in my home city 
of Reading. I speak of the Vanity Fair Co., an underwear concern. 
Several years ago the firm moved its plant from Reading to a southern 
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city on a week’s notice to its more than 400 employees. Many of them 
had given a lifetime of loyal service to the company. There was no 
consideration at all about the rights of these people. They had family 
obligations. Many of them had never worked anywhere except in the 
Vanity Fair silk mill. In closing down so abruptly there was an utter 
disregard by the company for community welfare or for the right to 
work which was such a convenient argument when used to defeat the 
effort of workers when they tried to organize and win a voice about 
conditions under which they labored. 

And it may be interesting for you to know that Vanity Fair now 
has a plant in Jackson, Ala., where they continue to resist organiza- 
tion efforts by employees. 

There is a case against this firm now before the Labor Board and 
it will be interesting to know how the chamber of commerce in this 
little southern community assists in seeking to resist the rights of 
working people to organize. 

The Jackson Chamber of Commerce, I am informed, had raised 
considerable local capital to induce Vanity Fair to locate there. 
Later the workers at Vanity Fair, mostly young people, were in- 
formed that the chamber of commerce had been obliged, as a condi- 
tion of having Vanity Fair locate in Jackson, to guarantee that no 
union would seek to organize its employees. This fact CIO found 
out, after more than 200 employees had signed union affiliation cards. 
This number was just short of a majority of those employed. When 
it became known that this unionization move was under way the 
whole chamber of commerce went into action. Its officers called on 
the leaders of the union movement, told them that the plant would 
close down, and the town suffer severe economic loss if they, the 
employees, persisted in organizing. An attorney representing the 
chamber interviewed many employees suspected of being sympa- 
thetic toward unionism. Influential businessmen in the town went 
to work in a well-organized and concerted manner to break up the 
unionization move. The employees were told flatly that Vanity 
Fair would never recognize a union, and all the usual antiunion 
arguments were brought to bear on the minds of these generally 
rather inexperienced workers. Through the efforts of the chamber 
of commerce, nearly all the union application cards were surrendered 
by the workers and were then mailed to the CIO in batches. It was 
obviously inadvisable to petition for an election under the circum- 
stances. However, certain of the local workers refused to give in 
to these pressures and charges of unfair labor practices were filed 
with the NLRB, which so far, I believe, have not been investigated. 
It’s the old story that justice delayed is justice denied, thanks to 
Taft-Hartley. 

The Taft-Hartley Act does not reach situations of this sort, where 
influential local businessmen, public officials, or even hired local 
mobs, by one means or another, deny workers their right to unionize, 
etc. Inthe Jackson, Ala., case the job was done quickly and cleverly. 
The chamber of commerce was certainly acting for the employer; it 


certainly violated basic rights of workers. It is well to consider an 
amendment so as to comprehend situations of this sort and provide a 
mechanism whereby it becomes an offense for anyone at all to engage 
in unfair labor practices. 
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This kind of practice is bad for Jackson, bad for Reading, bad for 
labor and management, bad for the Nation, and in the long run only 
the Communists can hope to gain. 

On many occasions in the past I have met with employers and 
labor unionists to discuss their problems and to help work out satis. 
factory agreements. And I want to make it clear that I seldom met 
an employer for whom I did not have respect. On the whole, they 
are good people and like all others are seeking what they believe js 
best for themselves. Workers do the same. But often, on both 
sides, there is a failure to recognize the common interests of the com- 
munity and of themselves as well. 

I never came to the conclusion that employers as a group were 
bad, and that workers as a group were without sin. But in the 
conflict between them I learned to understand how much good came 
to all working people, including nonunionists, and to the community 
when organization of workers was effective in lifting the level of 
living in a particular industry. I saw how labor-union activity 
became a factor in winning such legislation as workmen’s compen- 
sation, pensions, and unemployment insurance and other great social 
reforms that have contributed so greatly to the prosperity of all. 
I knew that organized employers fought against these social reforms 
just as they fought labor organization. 

I want to conclude, Mr. Chairman, with this observation. I believe 
that all good Americans are interested in promoting understand- 
ing, unity, and good will, especially with each other. I believe that 
the threat to our way of life makes it essential that we do so. 

It is for the good of labor and management and for the good of 
our country that this law should be improved with perfecting amend- 
ments such as I have proposed. 

We all cherish our free way of life. It recognizes the right of the 
majority to make whatever changes that are deemed best for the peo- 
ple a: for the Nation at any particular time. We came a long 
way from chattel slavery. In my time I saw the march from shanty- 
towns and breadlines to.full employment and a high level of pros- 


perity and security. These changes were not made without cause | 


or effort. We have good cause now for a change to a more just and | 


a more fair labor-management law. We all dislike internal strife and 
never was it more important to keep it to a minimum or to avoid it 
than in these crucial times. 

You have a difficult task. I believe and trust that you will meet 
it fairly and give careful consideration to the amendments which have 
been proposed for the improvement of this law. 

Chairman McConneti. The members would like to ask some ques- 
tions. 

I want to announce also as this time that Mr. Chenoweth, who 
was to testify at 11 o’clock, will testify tomorrow. I feel we will 
not have the time. There is important legislation coming up on the 
floor today, and we will have to close around 12 o’clock. I have asked 
Mr. Chenoweth to appear tomorrow. We will hear from Mr. Dingell 
following Mr. Rhodes, and I would suggest that we keep our ques- 
tions reasonably brief in order that we can finish with Mr. Rhodes and 
Mr. Dingell today. 

In order to provide a little change in our procedure, I am going 
to ask a member to ask questions from the Republican side and one 
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from the Democratic side and proceed in that fashion. It will add 
a little variety to our procedure. With that preliminary, I will start 
with Mr. Gwinn. 

Mr. Gwinn. Mr. Rhodes, the part of your testimony that I heard 
when I came in was expressed with some force, that you thought it 
was not good for the chamber of commerce and other elements in 
the city of Jackson, wasn’t it, Alabama, to express themselves against 
the organization of the union? 

Mr. Ruopes. Did I say that? : 

Mr. Gwinn. Or to take action of the kind that was taken against 
the organization of that plant. 

Mr. Ruopes. That is different. 

Mr. Gwinn. Is that right ¢ 

Mr. Ruoves. Yes. I think the kind of action they took was very 
unfair. I wonder if you think it was fair. Was it fair for the cham- 
ber of commerce to do what I reported in this statement? Do you 
think it was, Mr. Gwinn ? 

Mr. Gwinn. I gathered that they opposed the organization. 

Mr. Ruopes. They had a right to oppose, but did they have a right 
to resort to such means ¢ 

Mr. Gwinn. Well, I am sorry to say I did not catch the means they 
used; I just assumed that they were doing what they had a right to 
do, to express themselves against organizing. 

Mr. Ruopes. They have such right. Under this law they have a 
right to do what I reported because there is no law to prevent them 
from doing such things. I think it is very unfair. 

Mr. Gwinn. Do you think we ought to have a law or make the Taft- 
Hartley law so that outside pressures of any kind would be prevented 
where a plant is in the business of organizing or not organizing ? 

Mr. Ruopes. No, Mr. Gwinn, I do not think that. I think it would 
be well if the chamber of commerce would have a debate on the issue 
and would have both sides discussed. But when they organize goon 
squads or when they organize even their own members to bring threats 
and create fear in the hearts of workers against the right to organize, 
I say that is most unfair, and certainly there should be a law to 
protect the victims of that kind of action. 

Mr. Gwinn. Then, following the same line of argument, you would 
argue that outside organizing groups that might be sent down to 
Jackson by the CIO should be prevented from coming into town? 

Mr. Ruoprs. No, I do not think that they should be prevented from 
coming into town as long as they carry on activities that are fair 
and decent. I do not think that they should be permitted to resort 
to undemocratic and un-American practices as the chamber of com- 
merce did. If the CIO, the AFL, or any other group resorts to goon 
tactics or that kind of activity, it is wrong. I am opposed to that 
sort of thing. But I certainly am opposed to the kind of practice 
that was used in Jackson by the chamber of commerce, and especially 
to protect a firm like Vanity Fair. That firm has a terrible record 
for being unscrupulous and has never shown any sincere interest in 
their employees or in any community in which they operate. I think 
it — unfair for the chamber of commerce to do what they did 
in Jackson. 
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Mr. Gwinn. You would not compare the size and power of the 
chamber of commerce of the city of Jackson to the size and power of 
the CLO who was doing the organizing, would you? 

Mr. Ruopers. I think the CIO is weak in comparison to the cham. 
ber of commerce, in every way, especially in economic strength. The 
chamber of commerce is not only in Jackson, just as the CIO is not 
only in Jackson. It is all over the Nation. And when you compare 
the national CIO with the chamber of commerce in Jackson you are 
not making a very good comparison. Let us compare the CIO with 
the Chamber of Commerce of the United States. And then I say that 
it is very weak in comparison, Mr. Gwinn. 

Mr. Gwinn. That is all. 

The Cuatrrman. Mr. Barden. 

Mr. Barpven. Mr. Rhodes, would you point out any particular sec. 
tion of Taft-Hartley that you approve. 

Mr. Ruopes. That Lapprove? Surely. Those sections that I did 
not mention here, with one or two exceptions. Now, if you want me 
to read it, and if you want to get technical and split hairs, I will read 
you some of the things that I approve of. I do not think that that 
is a very good question. 

Surely, | approve some provisions of the Taft-Hartley law. Some 
of them came from the Wagner Act, and I feel should remain. | 
think it was good of Taft-Hartley to prevent secondary boycotts 
where unions insist on recognition of a minority union. I do not 
think the secondary boycott provision is good in other cases. Cer- 
tainly I think there are some good things in Taft-Hartley. There 
must be some good because of what was taken out of the Wagner Act. 

Mr. Barpen. Do you advocate replacing the so-called Taft-Hartley 
Act with the Wagner Act? 

Mr. Ruoprs. No. I do not think you heard me say anything like 
that, if you listened carefully, Mr. Barden. 

Mr. Barpen. I did not say you said it. I just asked you if you 
would approve that. You said about the only thing good in Taft- 
Hartley came out of the Wayner Act. So then I wanted to know if 
you advocated replacing Taft-Hartley with the Wagner Act. 

Mr. Ruopres. No. I do not believe in moving backward, Mr. Barden. 
I think that today there are many new problems that have arisen 
since the Wagner Act was in force. I think the Wagner Act was a 
very good act, but new problems have come into being since then. 
T am not asking for such a ridiculous thing any more than you did 
when you helped write Taft-Hartley and included some of the pro- 
visions of the Wagner Act. When you helped to pass Taft-Hartley 

you changed the name of the Wagner Act. You voted to repeal the 
Wagner Act but you picked up many of the provisions of the old law. 

Mr. Barpen. We never voted to name it Taft-Hartley, though. 

Mr. Ruopes. No; you did not, but it is the Taft-Hartley Act. You 
can call it something else, if you wish. 

Mr. Barven. That was a borrowed name from somewhere. I do 
not know. 

Mr. Ruopes. Well, it fits the legislation very well, Mr. Barden. 

Mr. Barven. Well, it isn’t any skin off the neck of either one of us 
regardless of what they call it, is that right? 
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Mr. Ruopes. That is right. 

Mr. Barpen. I wonder if you favor our present antitrust law. 

Mr. Ruopes. Yes, I do. Surely. In other words you now infer 

} that unions are too big. Iam not against business monopolies as long 

Fas these monopolies are not in conflict with the public interest. But 

} labor unions are not monopolies as some seek to label them. 

} Mr. Barpen. I noticed a statement here that rather interested me. 
You said: 

I believe the employer and union involved are the best judges of what is best 
jin a given situation and should be left free to negotiate such agreements as 
they see fit. 
i 


Mr. Ruopes. That is right. You have it right. 
)} Mr. Barpen. Well, then, have you not just about repealed our labor 
| laws, if you are going to turn the employer and the employee loose to 
) determine a given situation? ‘Then we are right back where we were 
' before we had any labor law. 

Mr. Ruopes. You and I are very much in disagreement on the 
meaning of my statement, Mr. Barden. I think that labor and man- 
agement should so be left alone to work out their problems if they 
can do so amicably and peacefully. They are doing it now. You are 
not enforcing the provisions of this act in the printing industry. 
| They still operate under closed-shop agreements, and your law does 
fnot work. If you try to enforce it you would create widespread 

confusion and strife. 
| Mr. Barpen. Well, you know, Mr. Rhodes, it is not my law any 
more than it is your law. The Congress of the United States passes 
a law, and as good citizens it is supposed to be my law and your law 
and everybody else’s law, is it not? 

Mr. Ruopes. That is right. Even though I do not agree with it, 
itismy law. I realize that. There are a lot of things I do not agree 


with. 

} Mr. Barpen. I am the same way. You know, I have put up with 
) things, a lot of things, that I do not like. All of us do. But that 
' is because we are a part of organized society, is it not? 

Mr. Ruopes. That is right. 


Mr. Barpen. And you cannot have it any other way, can you? 

Mr. Ruones. No. 

Mr. Barpen. You would not want to turn business loose without 
the antitrust law, would you? 

Mr. Ruopes. No. 

Mr. Barpen. Because it is big and powerful and has in the past 
shown an inclination to disregard private rights and to make bad 
conditions. 

Mr. Ruopes. There is no disagreement between you and me on 
that, Mr. Barden. I approve the statement of Mr. McConnell when 
he said that rights and privileges should also carry with them responsi- 
bilities. I do not believe that labor unions or management or any 
other group should be permitted to carry on in any way which would 
be in conflict with the common welfare. 

Mr. Barpen. Isn’t that what we are striving for here? 

Mr. Ruopes. You have been trying very hard, Mr. Barden. I think 
® that you want to be very fair. You want to be right. But right 
and fair very often is a matter of opinion. I know that you have no 
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intention of being unfair, but to many people this law is most unfair, 
and on many of these provisions you are simply dead wrong. 

Mr. Barven. I realize that. I had some feelings about what was 
right when I filled out my income tax this week. 

Mr. Ruopes. That is a checkoff we have in the big union. 

Mr. Barpen. What I felt about it did not change the figures a bit. 

Mr. Ruopes. You still have faith in the union even though we have 
a checkoff. 

Mr. Barven. Right or wrong, I am for it. We can fuss about 
details, but right or wrong, I am for my Government, and I am not 
one that wants to jump up and abuse Congress because it did not pass 
the kind of law that I agree with. Heavens above. 

Mr. Ruopes. I want to make it clear that I am not trying to abuse 
any Member of Congress. I am simply disagreeing with what Con- 
gress has done. I do not think that any Member of Congress meant 
to be unfair or meant to do anything that is wrong. But in my mind 
the result of their action has been very bad, and it seems to me that 
it is the duty of a Member of Congress or any citizen to express 
himself on things that he is not in agreement with, or if he feels it 
is sae And I think it is wrong just as strongly as you think it 
is right. 

Mr. Barven. I am just as satisfied of that as I am that I am living— 
and I think I am living. 

You made reference to the chairman’s statement. The chairman 
made a statement a day or two ago in which he referred to manage- 
ment or industry and labor asa team. A lot of the safety and welfare 
of the American people depend upon the production of that team— 
our defense is tied to it. Now, if we are to make industry fall in 
line with what the majority of Congress feels are responsible rules 
and regulations in order for them to be a part of organized society, 
and if the labor unions have grown up and become strong and have 
the normal tendencies of normal human beings to be selfish, then I 
wonder if you do not agree that some rules and regulations would 
be proper to likewise make them a part of organized society and 
make them have due regard for the rights of the man who does not 
carry a card in his pocket. 

Mr. Ruopes. I am not against that, Mr. Barden. I hope you did 
not get the wrong impression from what I said. Perhaps you were 
not listening very carefully. 

R Mr. Barpven. We are much more friendly than you might think 
ere. 

Mr. Ruopes. You are friendly. You are just disagreeing. That 
is all. And I can respect you even though I am in disagreement. 

Mr. Barpen. The question of respect between us does not exist. 
because you and I have broken bread together too many times, and 
there is not any disagreement on that. What I had in mind was this 
question of leaving the matter to industry and labor. 

For instance, I wonder if you will not agree that even the safety 
of America at times could well be jeopardized by closing down a 
nationwide industry ? 

Mr. Ruopes. Well, I think it is not good when a strike occurs. I 
dislike strikes. I have been in the labor movement, before I came 
to Congress, for many years. For 25 years I was in a position of 
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leadership, and all of that time I was responsible for only one strike 
occurring. I acted as a peacemaker many times. 

Mr. Barven. Here is what I am getting at. 

Mr. Ruopes. I do not like strikes. I have always tried to prevent 
them. Strikes are a form of civil war. Labor-management prob- 
lems are human problems, and unfortunately, conflict will occasionally 
arise. You can’t have perfection in our society. We can’t always 
agree among ourselves. Even our country, like all other nations, 
is spending three-fourth of its budgets for war because people have 
not yet learned how to get along with each other. 

I am for good will. I am for cooperation. I am for peace, and 
I am against strife. Iam against war. But these bad things result 
because something is basically wrong. You are not going to get rid 
of them until you strike at the evils that cause strife. This law does 
not strike at the evils. It creates more evils and makes for more dis- 
unity, and makes for dissension. And you will find that if we get 
a period of recession or depression—which I hope never comes—that 
there are many provisions in this law that you will want to change. 

You have already changed some, which is a confession that those 
provisions were wrong when you wrote them into the law. There 
are going to be some more, such as I am mentioning today. And 
youll change them, not for the sake of labor unions, but because they 
won’t work. Inever looked upon a labor union as an instrument simply 
to force higher wages and shorter hours. [always looked upon a rm 
union as a democratic institution, a sort of a school where people 
broaden their minds and understanding of social and economic prob- 
lems. If they were only to force higher wages, and create strife, as 
some believe, I would not think they would be worth while. 

Mr. Barven. Here is what I am getting at. I am not interested 
in starting any more civil wars. The last one my folks got tangled 
up with did not pay off well. We do not want to start any more of 
those. Here is what I am very definitely interested in—without any 
pressures—because it happens that I try to be representative of my 
district, and it is not a pressure district. I mean it is balanced, with 
some industry, some agriculture, some labor, and some everything 
as far as that is concerned. 

I am just wondering if, instead of this committee’s being faced with 
a barrage of criticism, it is not about time for the labor organizations 
and the best brains in labor to come in and help this committee. We 
are dealing with something here that could well be the difference 
between survival and destruction of this Nation. And the general 
attitude is not to sit down here and help us. We are not labor experts. 
We have not had 30 years’ experience, every one of us, in that prob- 
lem. Instead of that, the general attitude is one of criticism—and 
not constructive criticism. It is abuse of existing law without a rec- 
ommendation of one that answers. 

Mr. Ruopes. If you are referring to my statement, I would like to 
answer that. 

Mr. Barven. I say that you and I are going to wind up in the same 
trouble. Did you know that? 

Mr. Ruopes. You do not have to tell me that. That is why I am 
making these recommendations, Mr. Barden. 
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Mr. Barpen. Yes, sir; but you immediately tinge your recommenda- 
tions with your personal interest in a particular phase of it. 

Mr. Ruopes. My particular interest is for the good of the Nation, 
Mr. Barden, and | am not speaking only for labor. I am interested 
in people, and I am interested in the Nation, just as much as you are. 

{r. Barven. I know that, and there is no more sincere man in thie 
House that I know of than you are. And both you and I are just as 
firm and determined when we are wrong, if we believe we are right, 
as when we are right and believe we are right. Isn’t that right? 

Mr. Ruopes. That is right. Congressmen have a right to be wrong. 

Mr. Barven. If I believe I am right, and I am wrong, I am stil! 
determined about it. I just simply mention that because I know that 
you are friendly to sources that could help this committee. 

Mr. Ruopes. I am sure, Mr. Barden, they want to help. 

Mr. Barpen. But they did not help us with the Taft-Hartley law. 

Mr. Ruopes. Unfortunately, their kind of proposals are not looked 
upon as help. You look upon them as criticism, I assure you that my 
purpose is not to come here to denounce any Member of the Congress 
or to criticize unjustly. I am trying to make my criticism of a con- 
structive nature. I believe this kind of suggestions will help. But, 
unfortunately, you disagree, and you think this is not help. 

Mr. Barven. We are probably more in agreement than you might 
think. I think you have missed the cue. I happened to serve on this 
committee when the Taft-Hartley Act was written, and I can say to 
you truthfully and honestly that we did not get 5 minutes’ help from 
the organizations that were vitally concerned. We got abuse and 
criticism and were told to go home and go to sleep for 10 years. Now, 
I remember that very distinctly. 

Mr. Ruopes. They were in disagreement. 

Mr. Barven. I say this Congress, in my opinion, is going to pass 
some legislation; with the help of all concerned, it can be good legis- 
lation, But it is going to pass some legislation, in my opinion. 

Mr. Ruopes. That is my purpose here, and I hope that you come 
back to some of the suggestions that I have made. 

When I suggested that employers and employee organizations should 
be permitted to work out their own agreements, IT did not mean that 
Government should not be interested if serious strife resulted that was 
in comflict with the public welfare. But I do not think there should 
be a lot of restrictions imposed that makes it impossible for people 
to get along together, especially when they always had a good relation- 
ship in the past. I think that is constructive criticism. I believe my 
suggestion would do a lot to make for a better labor law. I am not 
coming here to say that I believe that there should be endless strikes, 
because as a matter of fact, I do not like strikes. My proposal would 
mean less strife. 

I think that everything practical should be done to prevent strikes 
without destroying our fundamental principles in this democracy. 

Mr. Barven. I have no more questions. 

Chairman McConneti. Mr. Kearns. 

Mr. Kearns. I join my colleague’s testimony here. I know he is 
sincere in what he believes. 


ij 
} 
od 
5 y 

{ 
i 
| 


LABOR-MANAGEMENT RELATIONS 131 


There is one thing for the record that I wanted to get clear. You 
said that you were against strikes. But you believe in the right to 
strike, do you not? 

Mr. Ruopes. Yes I do. Let me say it this way. I dislike strikes, 
just as I dislike war or any kind of strife. That does not mean that 
| would not fight to prevent aggressors from running all over us. 

Mr. Kearns. I thought you meant that in a broader sense. 

There is just one other question. Do you think that the Taft- 
Hartley Act has been fairly administered ? 

Mr. Ruopes. Well, no. The Taft-Hartley Act provides for certain 
duties by the Labor Board and, I think, the administration—— 

Mr. Kearns. I mean since it has been the law of the land now, do 
you thing it has been fairly administered ? 

Mr. Rnopes. I do not know. We have a bad situation right now 
inmy district. I do not know whether it is a matter of administration 
w just what it is, but let me point out that there is an industry, the 
Texile Machine Works, that had a strike in 1947. It resulted in a 
Labor Board case which is still unsettled. The company was ordered 
to reinstate about 85 men and pay back pay amounting to many thou- 
sands of dollars. Up to this time the company refuses to comply. The 
case has been in the courts for 5 years. Very likely a lot of these people 
will be dead before the matter is finally settled, if ever. 

T do not know whether that is the fault of administration or just one 
of the evils in the law. Certainly when you have a bad law, even good 
administration is not enough. 

Mr. Kearns. Do you not think, though, that when we have the law 
as enacted by Congress, that it should be carried out by the administra- 
tive branch of the Government regardless of whether they believe in 
it or not ? 

Mr. Rnopes. I believe that when a law is enacted, it should be car- 
ried out; yes. Although I believe Congress is somewhat reluctant on 
enforcing the letter of the law. There have been so many evil things 
in the act that Congress itself does not seem willing to have all of the 
provisions enforced. 

Mr. Kearns. That is all, Mr. Chairman. 

Chairman Mr. Kelley. 

Mr. Kertiry. Can you arrive at an amicable relationship between 
management and labor if you do not have free collective bargaining? 

Mr. Ruopes. I do not think so. If there is not a feeling of good 
will and mutual understanding vou cannot have free collective bar- 
gaining. This law does not promote free bargaining and thereby 
hinders an amicable relationship, 

Mr. Ketiry. Have we had free collective bargaining in the past 
decade? 

Mr. Rnoprs. Well, we have had it in many cases, but I think as a 
matter of principle many of the employers of this Nation have never, 
to this day, recognized the right of working people to have a union. 
One of the worst evils in this law is that it creates a lot of strife over 
the very desire of working people to have an organization. 

Mr. Keuiry. I am thinking particularly of this, that since the 
beginning of the Second World War, collective bargaining has been 
hedged about by restrictions of one kind or another, and not only in 
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the Taft-Hartley Act, but it has been in the Executive orders, let us 
say. 
Mr. Ruopes. I think that is right. 

Mr. Ketter. Setting up labor boards and things of that sort. 

Mr. Ruopes. I think in general that has been true. 

Mr. Keer. That is all, Mr. Chairman. 

Chairman McConneui. Mr. Kersten. 

Mr. Kersten. Mr. Rhodes, several of the recommendations that you 
have made here, it is my recollection the Senate in 1949 passed some 
amendments to the labor law which were identical to your recom- 
mendations. Is that not your recollection ? 

For example, the removal of the ban of a striking worker to vote. 
That was one of them, and that would be a very important one, woul: 
it not? 

Mr. Ruopes. It is very important, and I think that ban should he 
eliminated. I know of nothing more unfair in the act than that 
provision. 

Mr. Kersten. I do want to point out that the attempt was made 
to pass some of these very recommendations in 1949, and the Senate 
did pass a number of amendments, which, however, never got a chance 
to be acted on in the House. 

With regard to your recommendations on the closed shop, not only 
as a legislator, but as an experienced unionman in trade-union matters, 
you recognize the fact that prior to the Taft-Hartley law there were 
abuses of the closed shop in which individuals who wanted to get into 
the union or wanted to get a job were kept out by virtue of very high 
restrictions, do you not, Mr. Rhodes? 

Mr. Ruopes. Yes. 

Mr. Kersten. In other words, there was such a thing as the closed 
union; is that not correct ? 

Mr. Ruopes. That is correct. 

Mr. Kersten. And you would not be in favor of that situation, 
would you? 

Mr. Ruoprs. No. And I want to say this, that all through my ca- 
reer, I was very much opposed to a union if it was nothing more than 
a job trust. But this evil has been pretty well eliminated. I would 
like, if I may at this time, to mention one thing about this closed-shop 
question. I had a very interesting experience when I served as a mem- 
ber of a hospital board. A member of the medical staff was to be dis- 
missed because he refused to join the Berks County Medical Society. 
That happened at a meeting which I did not attend. I attended the 
following meeting. When the minutes were read, the secretary re- 
ported that the man was back on the job, that he had signed up with the 
medical society. I asked the president of the board, who was a former 

resident of the chamber of commerce, and who is head of one of the 
Con industries if the hospital was operating under the closed shop. 
Only weeks before, he opposed the closed shop in his own plant because 
it denied his workers the freedom of choice. But as president of the 
hospital board, he was willing to have a member of the staff fired be- 
cause he did not join the doctors’ union. 

The only answer I got on my question, although his face got some- 
what red, was, “Well, you are not against it, are you?” It wasn’t 
a matter of principle with him—and I’m sure that’s true generally in 
industry. 


] 

set 

ta] 
yo 

ay) 

tia 
th 

pr 

in 

ou 
ni 

be 

la 

a 

u 

h 

t] 

n 

n 

i: 

| 


t us 


LABOR-MANAGEMENT RELATIONS 133 


If it is all right for doctors, why should it be wrong for the workers? 

Mr. Kersten. With regard to the union shop under the present 
setup of the law, there has been a great deal of criticism of the red- 
tape that is necessary to be gone through to get the union shop, and 
you comment on that in your statement. Now, in the union-shop idea, 
apart from any redtape that might be in the law, do you see any essen- 
tial difference between the union shop and the cloced shop? 

Mr. Ruoves. Well, the only difference is this. In the closed shop 
the union selects the person for the job. It works that way in the 
printing industry, and the employers seem to like it. Now, a lot of 
industries would not want it. A lot of unions do not want it. 

Mr. Kersten. Do you not think that a practice might be worked 
out under a union-shop arrangement whereby whatever benefits you 
may say there are for the closed shop, in certain industries, could also 
be achieved under the union-shop idea ® 

Mr. Rutopes. No, I do not. I think that where management and 
labor feel that a closed-shop agreement is better, that the closed shop 
works best, the Government should not interfere. 

Mr. Kersten. I am not talking about Government interference at 
all, and apart from the names as names, in the closed shop we both 
understand that the employee has to be a member of the union before 
he gets the job and, as you say, the union picks the employee. Under 
the union shop, the employee has the right to go in there whether or 
not he belongs to a union, and after he has worked so long, then he 
must join the union. 

Do you not think that that small leeway of freedom at the outset 
is advisable so as to keep the situation open ? 

Mr. Ruopes. Well, again, I would say that should be a matter for 
labor and management to decide, not for the Congress. I think it is a 
matter of doing the thing which seems to be most practical in a 
particular situation. 

Mr. Kersten. I know that some employers want it that way. 

That is all, Mr. Chairman. 

Chairman McConneti. Mr. Powell. 

Mr. Powe tt. I have no questions. 

Chairman McConneti. Mr. Lucas. 

Mr. Lucas. I have no questions. 

Chairman McConnett. Mr. Holt. 

Mr. Hour. I have no questions. 

Chairman McConnett. Mr. Bailey. 

Mr. Batrry. I have no desire to prolong the hearings this morn- 
ing. However, I do, as an individual member of the committee, want 
to thank the gentleman from Pennsylvania for giving us his reactions 
of 30 years in the labor movement, and I want to compliment him on 
the research that was necessary in the presentation of his brief that 
he has read to the committee. 

I believe that the committee can get good advice from men like 
the gentleman who has just testified and like the gentlemen who testi- 
fied yesterday, and it will help materially this committee in arriving 
at some just solution of this problem. 

Chairman McConnety. Mr. Rhodes. 


a4 
you i 
yme 
ote, 
ee 
he tis 
hat 
ile 
ate 
ice 
ly 
rs, 
re 
ito 
id 
oh 
ed 
n, 
a- 
in 
ld 
Pp 
@ 
n- 
1 
ie 
| 
: 


- 
134 LABOR-MANAGEMENT RELATIONS 1 
Mr. Joun J. Ruopes. Mr. Rhodes, I was not here, unfortunately, 
at the time you made your statement, and it is my loss. I will read it, tha 
and I have it here before me. ber 
I have one question that I would like to ask, however. It is in the hive 
written statement here that the proposed law would in substance act 
nullify the laws of any States which are not in agreement therewith, |) > 
Would that include, in your opinion, an initiative passed by the people the 
of the State, an initiative measure, or only measures which were ng 
passed by the legislature of the State? p per 
Mr. Ruopves. I think the Federal law should be supreme, in all | 7 0S 
cases. 
Mr. Joun J. Ruopes. In other words, you feel that the Federal | 7 °! 
Government has preempted the field of labor legislation and there | > #™ 
is no longer any room for State laws? str 
Mr. Ruopes. I think that the Federal Government looks at the over- th: 
all picture, and for that reason I think it should be supreme. Of 
course, the people in a particular State could by referendum or other- | 7 'e> 
wise pass laws that would not be in conflict with the Federal law. all 
I think when a Federal law is enacted that should be the law for all, au 
It should wipe out all State laws that are in contradiction, regardless Jo} 
of how or when the State law is passed. or 
Mr. Joun J. Ruopes. Have you given any serious thought as to the od 
constitutionality of that particular provision ? 
Mr. Ruopes. No, I have not. th: 
Mr. Joun J. Ruopes. That is all. th 
Chairman McConnetu. Mr. Perkins. 
Mr. Perkins. I have no questions. oi 
Chairman McConnetut. Mr. Wainwright. 
Mr. Warnwricur. Mr. Rhodes, the only question I would like to = 
ask you is: Do you sincerely believe, and 1 am now referring to your 
story about the doctor who was fired for not joining the association, | | 
do you honestly believe that that was right ? ; 
Mr. Ruopes. I do not see anything fundamentally wrong with it. | 7 
That is the way they operate. I do not know all of the details. I think | 7 ne 


the doctors’ union have set up quite a number of restrictions which do | ~ 
not seem altogether right to me, but I believe as a voluntary organiza- | —~ 
tion they have a right to make rules governing their own members; and 


so long as it is not in conflict with the public welfare, I do not see that | 7 a 

we can say it is wrong. | &§ 
Mr. Warnwricur. That is all. # 
Chairman McConnetu. Mr. Howell. 
Mr. Howe.t. I just want to say that I have enjoyed hearing Mr. 7 | 

Rhodes’ testimony. I think it presents a very thoughtful and effective | 7 , 


° ° a 
discussion of the viewpoint that he has acquired from many years of | 


actual experience in the labor movement, and certainly all of us 4 
should study it with an open mind and not just in line with our t] 
previously established views. I think he has made a real contribution. Bis 
Chairman McConnetu. Mr. Wier. 
Mr. Wier. Mr. Chairman. I want to make 2 or 3 observations here, | p 
Mr. Rhodes, of questions that were asked you relative to your presen- | | {, 
tation here of points that you are in agreement with in the present act ~~ p 
and points that you are in disagreement with in the present act. q 


You used as an illustration of unfairness a plant that moved from 
your district down into Alabama, and in the process of organizing 


0 
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; i that plant at Jackson, Ala., you cited the unfair activity of the cham- 

‘fF | ber of commerce of that particular community, injecting itself in 
the violation of the law, if I may say that, into the organizational - 
activities. 

“ith You were asked by Congressman Gwinn if you did not believe that 

ople the chamber of commerce had the same prerogatives and the same 

vere rights to inject itself into the welfare of the community down there as, 


perhaps, the outside union organizers that came in there to help 
all organize the plant and the workers. I think it might be constructive 
) to say that in that connection the experience I have had in some parts 
| of this country is that when the Chamber of Commerce of Alabama 


eral 
ere and the Chamber of Commerce of Jackson, Ala., injects itself into a 

| strike, invariably it carries with it all of the forces of Government of 
that locality. 


Of It appeals or uses its influence with the judges of that district, for 
ver- restraining orders, and then permanent injunctions, and then lines up 
AW, all of the police authority of the city, county, highway, and State 
all. authority. That is the advantage that the chamber of commerce en- 
joys over the organization of a trade-union, that certainly no labor 


a organization enjoys going into a community. There are tremendous 
the odds that are pitted against the union. | 7 
Mr. Evuiorr. If the gentleman will yield, in making the statements 
that he has made about the influence of the local judiciary, the courts, 
the highway patrolmen, the police authority and all of that, you 
are referring not specifically to Jackson, A a., because there is no 
evidence here that such a situation actually existed there, but I as- 
sume the gentleman is referring to a general state that, as he sees it, s 
to might exist in any community. 
-_ Mr. Wirr. I refer to a condition that I have experienced in many ii 
on, | localities in that area. 
Mr. But not in Jackson, Ala., specifically ? 
it, Pa, Mr. Wier. I have not had any chance to investigate this, but I : 
nk |» think that perhaps we could make the connections without much j 
oa Mr, Exurorr, Tam somewhat doubtful that you can. 
nd Vm Mr. Wier. They picked out your State; I did not. They used it 
at PF asanexample. But you have some bad spots in Alabama, and I hope 
} you will not deny that. 
} There is another question that was asked you that I think is very Bc. 
} important in this whole picture. Congressman Kearns asked you if a 
ri in the operation of the law since its passage there perhaps was not 


some administrative weaknesses. My observation is that there are 
of tae number of terrible weaknesses. And when I make reference to 

what I have just made reference to, in your great State, I am going te 
} do like Mr, Barden does. One of the worst weaknesses, Mr. Rhodes, 
that I have experienced in the administration of the act is that the act 
is here, and the law is here. 

But those who have the responsibility of enforcing even the good 
parts of the law which gives to the labor unions, or apparently gives 
to the labor unions, some redress against unfair labor policies, to those 
people, the National Labor Relations Board, we do not give near 
enough money or personnel to process these disputes that later bring 


m 
! on either the breaking up of the union, dying on the vine, or the lack 
g of ability to get what this law gives the workers. 
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You have cases—there are some in my State—in this country today 
that have been hanging on the vine 18 months. Now how long do you 
think the patients, the workers, are going to hold in good stead, wait- 
ing a year and a half to have the National Labor Relations Board hear 
an unfair labor charge? 

Now, I have maintained, and I will say this, Mr. Chairman, that to 
me while it is not an intentional sabotage, they do not do what this 
law asked them to do because they have not got the money nor the 
personnel. 

Mr. Kearns. I agree with you. 

Mr. Wier. You agree with me. That is your answer. All right. 

Now, let me make this observation in reply to a question put to you 
by Mr. Kersten of Wisconsin. He asked about the union shop. We 
will get to your bill now. I think what you are trying to do here, 
Congressman Rhodes, is to do what Senator Taft has found is neces- 
sary in the construction industry. 

The international to which you belong is one of the oldest, and I 
think everybody here knows one of the greatest, trade unions in the 
United States. That is the typographical union. It has enjoyed a 
fine record and a fine reputation all through its activities as a trade 
union. You were — one of the first internationals to enjoy 
the closed shop nationwide. As a matter of fact, your union is one 
of the few unions in the United States that does just what has been 
mentioned here by a number of members of this committee. You have 
a referendum on everything your international does. 

Mr. Ruopes. The ITU is as democratic as any labor organization 
I know of. 

Mr. Wier. I think, Congressman Kersten, that the answer to your 
question about the union shop—and surely there is sin in that, and 
where isn’t there sin?’—the answer to your question is that in most 
of our major cities today we try to control the question of job oppor- 
tunity. In my city I can tell you over a 10-year period how many 
electricians can get a livelihood working in the electrical construc- 
tion business. We can afford 52 weeks a year employment to approxi- 
mately 800 electricians in Minneapolis over a 10-year period. 

Now, in the membership of every one of our internationals we have 
men that have attained a rather advanced age, and those men are quite 
often quite skeptical of any opportunities that they may have as young 
men come into our unions. They would not mind being out of work 
or unemployed if they had enough out of social security, or some 
pension plan on which to retire, but they still have to work, and so 
many times they take the position that we just cannot flood this field 
in our city and our locality with a lot of men that come in who have 
no home in our city, who pay none of the upkeep of the city, and they 
come in from the rural parts of eur State, and the employer sens 
them over to join the union. 

Now, they may even be a relative of his, a cousin of his, and they 
usually send some of those over to join the union. 

I want to defend the right of the unions here to try and afford to 
workers who join these unions the right of some security at their 
trade. I am referring to trades, and I am not referring particularly 
to mass production. But I am referring to those that have spent their 
lifetime in a trade, like his union has. You cannot flood the typo- 
graphical union with 3,000 printers when there is only work for 


1,00€ 
men 


the t 
to pl 
so W 
wor 
| 
I th 
stru 
3 da 
you 
emp 
P 
is g 
0 
) 
M 


’ 


that 
I w 
Cor 
cere 
ld 
ing 
Was 
mo 
} 
J 
abe 
Me 
but 
the 
of 
the 
to 
an 
De 
th 
in 
q or 
q sO 
til 
si 


LABOR-MANAGEMENT RELATIONS 137 


1,000 in Milwaukee. It just is not human nature to take into the union 
men that you cannot give employment. 

I would like to have you hear the argument of some of these people 
that have come into the trade-union movement in recent years, when 
the union cannot give them a steady job. They start tearing the union 
to pieces, but we had to take them in. The employer hired them, and 
so we have got them on our hands, and we have got competition of the 
worst kind on our hands. 

I think there is a lot of argument in defense of the closed shop, and 
I think Senator Taft is realizing that, with his experience in the con- 
struction field, which is more or less casual, as you know. You work 
3 days, or a week, or 2 weeks on a job and you shift to another job, and 
you shift to another job. So you have got to have that point of 
employment. 

Personally, of course, Mr. Rhodes, I am for the closed shop. If it 
is good for the construction trade or the typographical union, it is 
good for all of the trades. 
~ Mr. Ruopes. Thank you, Mr. Wier. 

Mr. Wrer. That is all, Mr. Chairman. 

Chairman McConnetu. Mr. Elliott. 

Mr. Exxiorr. I would like to ask the gentleman a question or two. 
I want to say in the beginning that I have enjoyed your testimony, 
Congressman Rhodes, very much, and I think that you ably and sin- 
cerely presented a viewpoint. You came to the Congress the same time 
i did, and I have observed the gentleman has been active in represent- 
ing and working for those interests and a that he holds dear. 

Now, the reference you have made here to Jackson, Ala., I gather 
was made, Congressman Rhodes, purely on the basis of hearsay testi- 
mony or things that you have heard other people say. 

Mr. Ruopes. That is right. I got it second-hand. 

Mr. It came second-hand 

Mr. Ruopes. That is right. 

Mr. Exuiorr. And to be actually and absolutely truthful and fair 
about it, the Vanity Fair Mills placed its first mill in Alabama at 
Monroeville, Ala., in 1947, is that not correct ? 

Mr. Ruopes. I know Vanity Fair has another plant in Alabama 
but I am not sure where. Whether they opened up at Jackson after 
they moved from Reading, that I do not know. They have a number 
of plants in various cities in the South. I want to make it clear that 
I am not saying that they moved from Reading to Jackson. Maybe 
they did, but I do not know. 

Mr. Exuiorr. My understanding of the facts is that they first moved 
to Monroeville, about 1947, and they liked the general area there 
and later they placed other mills, 1 at Jackson, and I believe 1 at 
Demopolis and 1 at Linden, Ala., making a total of about 4 mills that 
they have in the area there. 

Now, you did not hear any second-hand talk up there around Read- 
ing about the experiences that they had in Linden, or in Monroeville 
or these other towns? 

Mr. Ruopes. I did know of some of the experiences they had in 
southern communities, but I could not talk about it intelligently at this 
time, because it has been too long ago since I have been close to the 
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Mr. Exuiorr. Actually, did not Vanity Fair Mills experience what 
many other mills have found, they discovered in the South, in Ala- 
bama if you will, a climate that they liked, a location that they were 
able to expand into to meet the growing southern market and so they 
moved a part of their mills, in this case you say all of them, into 
that area! 

Mr. Ruopes. I do not dispute that. 

Mr. Ex.iorr. That is all. 

Mr. Ruopes. I do want to say in reply to the gentleman from 
Alabama, that there have been quite a number of mills that have 
moved from my district tothe South. It has been true also of industry 
of New England. There is evil in such movings without some con- 
sideration for the rights and welfare of people. 

Vanity Fair legally did have the right to go where they could operate 
cheaper and make more profits. What lam trying to point out is that 
much of this talk about the freedom of workers, and the right to work, 
is just a lot of double talk. 

So I just want to make it clear that I am not finding fault with 
Vanity Fair in moving anywhere, or with any other industry. I am 
trying to point out how inconsistent it is for employers, including 
Vanity Fair, to talk about the right to work. They do not care much 
about the rights of workers, or they would not post a notice 1 week 
before they move. Many people, some who worked there a lifetime, 
were just thrown out without any hope or chance for the future. 

There was no consideration whatever. I think that that is some- 
thing that we should be concerned about. We talk about economy 
and waste, but what about the waste that comes in unemployment, in 
throwing out skilled workers here and training them there 4 

In this “economy” Congress, we think too little about the waste of 
real wealth and human and natural resources. 

Mr. Exniorr. 1 am not familiar with the facts that surround in 
detail the Jackson, Ala., situation, but I would like to say to the 
gentleman that I represent a district that has the largest unemploy- 
ment of any district, and this has been true now for several years, in 
a time of plenty, of any district in the entire 11 Southern States, and 
I am just as much interested in this business of preserving and giving 
opportunity to the human side of this proposition as the gentleman is. 

Mr. Ruopes. I know you are, Mr. Elliott. I agree with you whole- 
heartedly, and I think you have done a mighty good job, and I know 
that you are sincerely interested in the welfare of the people of your 
district. 

Mr. Exisorr. Thank you very much. But I want to say to the gen- 
tleman that there is going to be competition, as I see it, and competition 
of a kind that we can do very little about in the field of passing laws 
as between these sections of America where a means of a livelihood 
is as desirable as it is in some sections of the South and where that 
means is as hard to get at as it is in some sections of the South. 

We are going through a complete change in many areas of the South, 
in the economy of the country there, and the desire for jobs and for 
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industries is so great that you are going to find great competition 
between Reading and between many of the towns of the South. 

But it seems to me that those things will work themselves out to the 
extent that we will have no great damage inthe longrun. It isa matter 
of competition between the sections, that is what I am trying to say. 

Mr. Ruopes. I would like to say to Mr. Elliott, that 1 agree with 
him. There will be competition. But when there is competition be- 
tween workers of the North and the South which results in falling 
living standards and in bringing depression to the economy, then we 
are alleoncerned. I say that one way to eliminate that kind of unfair 
competition is protect and promote the freedom of the workers to 
organize in the South. 

The Southern people are every bit as good as the people of the North, 
and they have every right to good living nti and opportunity. 
We can help the people of Alabama and in all the South when we 
enact legislation to protect them in their desire to organize and to 
win industrial freedom and a better life. 

Mr. Gwinn. Is the controversy over Jackson finally finished ? 

Mr. Rnopres. There are many more Jacksons, Mr. Gwinn. 

Mr. Barpen. I would like to ask just one question, Mr. Chairman. 

I notice a quotation here from the chairman’s statement, Mr. Me- 
Connell’s, that— 
the rights of the people—the wageearner, the employer, and the union—must 
be protected, blended, and balanced as well as is hutmanly possible in any law. 
The responsibilities must go hand-in-hand with rights and privileges. And last, 
but by no means least, interference by the Federal Government and its agencies 
in the relations of labor and management should be kept to a minimum. 

Now, that sounds mighty good to me. I am wondering what the 
gentleman's opinion would be of the Congress adopting a resolution 
which would read something like this: 

That the Labor-Management Relations Act of 1947 is hereby repealed, effective 
January 1, 1954, and that it is the intent of the Congress that each State shall 
deal with the labor-management relations problem as it sees fit, comsistent with 
the Constitution of the United States. 

Now, that is getting the Federal Government out of it. 

Mr. Ruoves. I would not agree with that. You are just misinter- 
preting my statement, Mr. Barden. I agree with Mr. McConnell. 
| think it was well put. I agree with the principle in his statement. 

Mr. Barpen. I was trying to comply with the statement that it 
should be kept to a minimum, and, frankly, [ am leaning very much 
that way. 

Mr. Ropes. When I say “to a minimum,” I mean with reason and 
common sense. I do not mean to say that we should do away with all 
laws and we should go back to the jungle. I am not advocating any- 
thing like that. Certainly we need a Federal law. This is not a 
matter just for the States. This is a matter involving people in Read- 
tng and in Alabama and in all parts of the Nation. 


29507—53—Pt. 1——10 


3 
> 
t 
4 
4 
ie 


140 LABOR-MANAGEMENT RELATIONS 


Mr. Barven. I am in favor of keeping Alabama in the Union. 
They are good folks. 

Mr. Ruopes. So am 1; I am all for it. 

Mr. Gwinn. I want to thank the gentleman from Pennsylvania 
for giving us all of this time and his conviction and experience in 
labor and in the administration of the law. 

Thank you very much. 

Mr. Ruopes. Thank you. I enjoyed the opportunity to be here, and 
I want to thank all of the members for their courtesy. 

Mr. Lucas. We are all interested in going to the floor, of course, 
but Mr. Bailey has just advised me that there is an hour on the rule 
and 3 hours general debate. 

Mr. Howe wy. I want to offer a suggestion that, if it is agreeable, 
Mr. Dingell postpone making this statement until tomorrow, until 
the full committee can hear him. 

Mr. Dincei.. In view of the lateness of the hour, I was going to 
suggest that I be permitted to file my statement in lieu of reading it; 
and, if following that any member decides that I ought to be cross- 
examined, I will present myself at any time the committee desires. 

Mr. Gwinn. Would the gentleman give us a brief statement of 
what your statement covers, for the record ¢ 


STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Drncetx. It provides merely for certain changes in the law, 
particularly as regards, first, the closed shop and this terrific fight 
that has been launched upon the International Typographical Union, 
of which I have been a member longer than my good friend Mr. 
Rhodes. 

On March 15 of this year, I shall receive my 40-year button from 
the International Typographical Union, and it is the greatest organi- 
zation in the world of its kind. It is a leader and it is progressive, 
and it is democratic, and it has established a record for all other 
unions throughout the world to follow. 

I am fearful that unless there is some relief granted on the question 
of the closed shop as has been practiced in the titeruational Typo- 
graphical Union, which has been approved by many progressive em- 
ployers as desirable for that particular business, we may undermine 
and destroy the International Typographical Union. I fear, as I 
stated in my statement, that that may be the objective of some of 
the enemies of organized labor. 

If you can wipe out the International Typographical Union, gen- 
tlemen, you can wipe out any other union in the country. It is the 
prototype, and I believe it is the oldest and it is the most progressive, 
democratic, and liberal of all unions. It is a peace-loving organization 
which does not strike unless it has to. If it does strike, it has always 
been prepared to finance itself and to support its members and gener- 
ally to win the strike. 

3ut it cannot win against the Government and against unfriendly 
employers. That is something for the committee to ponder over. I 
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think the members of this great committee wil! undertake to iron out 
this situation. You are perhaps better posted on how to arrive at that 
objective than I am as an individual. But I know you would not want 
to do anything that would enhance the position of the enemies of or- 
vanizations of labor, and I know you would not want to do anything 
that would remotely injure an organization with such great prestige 
and a record as the International Typographical Union. 

There are other less important, but nevertheless important points in 
my brief statement that might well be considered, but this fight cen- 
iered upon the ITU is the one thing at the moment that disturbs me 
very much: I have been a member, as I have said, for nearly 40 years, 
and in good standing, and I, too, have my card in my pocket. I am not 
a card member; I am a genuine bona fide trade-unionist, and no one 
ever foisted my card on me. I fought for mine, and I bled for mine, 
and I suffered for my card. It is the last membership card on my 
person that I would give up without a struggle. 

So, in behalf of my colleagues in the See union, I am 
appearing here in order to strengthen their hand and guarantee their 
freedom of action in the future. There is nothing that will supersede 
or take the place of genuine over-the-table negotiations between em- 
ployers and employees. 

Now, as I said, Mr. Chairman, many employers throughout the 
Nation have found it is a great advantage to have a closed-shop agree- 
ment, especially in a highly skilled craft like the typographical union, 
hecause they have their system of bringing up the youngsters in the 
organization in ample and proper proportions to always meet the 
demands for the future, of journeymen printers. They assume the 
responsibility with their employers, Mr. Chairman, of providing the 
help in the composing room, competent help, and not just any jackleg. 

You cannot send them up from the docks to the hiring room in the 
typographical union. You have got to hit the ball. You have got 
to meet the deadline, and you have got to be a real printer. 

It is generally said and conceded that as between a non-union-shop 
piece of printing and a union-shop piece of printing you can, without 
the union label, tell which came from where. It is the difference in 
the craftmanship and the training and the experience. 

It is something that should not be disturbed and should not be in- 
terfered with by law. 

That is my plea before the committee. Let employers and em- 
ployees—where this practice has stood the test of time for so many 
years—let them maintain it, and let us not tell the employers that 
they cannot have a closed shop in the typographical union, because 
really an open shop, you cannot actually justify it in a typographical 
union because of the high standards prescribed for good printers. 

That, in substance, covers my views on the point, but I am very anx- 
ious to get to the floor. I had one other appointment that I had 
to overlook because of my entering an appearance here, but I would 
ask unanimous consent, Mr. Chairman, to enter into the record the 
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statement which the clerk has presented to the members of the com- 
mittee. 

Chairman McConneni. Without objection, it is so ordered. 

(The statement referred to follows:) 


STATEMENT OF CONGRESSMAN JOHN D. DINGELL (MICHIGAN), BEFORE THE 
COMMITTEE ON EpUCATION AND LABOR, FEBRUARY 18, 1953 


H. R. 2510 is identical with the bill, H. R. 6239, which I introduced in the 
82d Congress and which permits employers in the printing and publishing in- 
dustry whose operations affect interstate commerce to enter into closed-shop 
agreements with labor unions; prohibits the National Labor Relations Board 
from determining the proper scope or subject matter of collective bargaining, the 
manner in which it is to be conducted, or the legality or reasonableness of any 
proposal, etc.; makes it an unfair labor practice for any labor organization to 
engage in a strike, etc., the object of which is to compel the employer to deal 
with such organization (1) unless it has been duly certified; or (2) if another 
organization has been so certified, or (3) to compel assignment of work by an 
employer to members thereof if employees of another organization properly cer- 
tified are performing such work; repeals provisions providing hearings by the 
National Labor Relations Board on jurisdictional strikes, and investigations on 
boycotts or strikes to enforce recognitions, and so forth. 

The National Labor Relations Act, better known as the Taft-Hartley law, has 
been used by unfriendly employers to undermine and destroy peaceful relations 
which existed between the International ‘typographical Union on the one hand 
and the newspaper publishers and job printers of the Nation on the other. The 
closed-shop agreements which brought peace and understanding in the printing 
trades have been an accepted part of employer-employee agreements for too 
many years to now be discarded under the force of law. Especially so since 
many employers and many others have accepted this provision as being just and 
proper, and which places the responsibility upon the union to at all times stati 
the composing rooms with competent help. The practice not only relieved the 
employer of the responsibility and the burden but also stimulated production 
and profits. 

The objective of the Taft-Hartley law, so it is contended by the International 
Typographical Union, and conceded by fair and neutral observers, is intended 
usa test of strength toward the end to eliminate the closed shop. It is believed 
that if the peaceful and progressive printers’ union, a pioneer in the field of 
organized labor, can be broken to submission on this point all other unions will 
naturally fall into line. Because there was never any real reason of question- 
ing the established mutual practice in the printing trades on this score nor in 
such other unions as evolved a modus operandi between themselves and the em- 
ployers. There never was any real reason that this provision should have been 
included in the Taft-Hartley law because as stated its purpose was to test the 
strength of unfriendly employers on the point of reducing the organized printers 
to the status of not much more than company unions. 

This bill is, of course, broader than that, but as I view it this is one of the chief 
contentions between the employers and the employees. The Taft-Hartley law 
should, of course, be repealed in toto and a new, clean, and understandable bill 
written which will reestablish friendly understanding and peace in the field of 
printing. For the sake of brevity, I shall not discuss other points covered in the 
bill. I shall leave that to my friend and colleague, Mr. Rhodes, and others to 
point up and press for adoption. The International Typographical Union, known 
for its progressivism and peaceful relations with its employers, has been thrown 
into costly turmoil and trouble because of the initiative of an unfriendly minority 
within the ranks of the employers. Should the destructive test centered upon 
this great organization of printers succeed, it will mean a sharp recession in the 
progress of peaceful relations and prosperity, not only in this great organization 
but in the labor movement generally. It would be far better to repeal the Taft- 
Hartley law in its entirety and to rewrite the law to exclude unwarranted re- 
strictions and resalvage such parts of the law as are wholesome and desirable. 

The law of self-preservation thrust upon the typographical union has cost the 
members millions of dollars which might have been saved and diverted to other 
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purposes either personal or fraternal. What happens to the International Typo- 
graphical Union will be symbolic of what lesser, weaker, and inexperienced trade- 
union groups are certain to experience should this organization be ground to 
dust under regressive and repressive laws. 

I trust that the committee in its wisdom will see fit to report favorably the 
amendments provided for in this bill. 

Mr. Dineews. I would like to appear at any time, if any member, 
after posting himself on my views expressed in the statement, wishes 
me to present myself for cross-examining. 

Chairman McConneut. Are there any questions at this time? 

Mr. Gwinn. I do not want to put a question, but I do suffer some 
temptation, Mr. Dingell, when you said that you “suffered and bled” 
to get your card. 

Mr. Diner. Yes. I lost my job for organizing local No. 40 of 
the International ‘Typographical Union. 

Mr. Gwinn. I would say that that was one of the big arguments 
against a closed shop, that they were too hard to get into, and we 
ought not to have to suffer and bleed in order to get into a union. 

Mr. Dineeii. That is right, and especially under the circumstances, 
Mr. Chairman. ‘Those who joined with me were really compelled to 
put up a fight. If you knew the conditions under which we worked 
at the time, you would have agreed that we were living martyrs while 
we were employed. But jobs in those days were not so plentiful as 
they are now, and today a man has a job and it is not worth very much. 
He tells his boss to go to the devil, and he goes right across the street 
and he can get two more jobs over there. 

That situation is not conducive to producing the very best of crafts- 
men and workers, but that was not the situation at the time when I 
organized local No. 40 in Detroit, of the International Typographical 
Union. 

Mr. Gwinn. Now that you are in, you feel perfectly comfortable, 
and the others who are in are comfortable. But how about those who 
want to get in? They have to bleed, too, to get in. 

Mr. Drineeit. They can always get in, but they have to serve their 
apprenticeship. You cannot do as you do in some instances, take 
any jackleg at all and send him over there to the secretary and say, 
“You go get a union card.” When the printer gets his journeyman’s 
card, neighbor, he is a printer. 

That is why we had so many tramp printers, as you know. He 
waited for the day when he served his apprenticeship, and he got his 
card, and he went out into the world, and he could hit the ball anywhere 
he went. 

I want to tell you another thing about the Typographical Union. 
Whenever the scale was raised, the deadline also was raised, to such 
an extent that as a rule there were no additional costs to the employer, 
because you got more pay but you produced more type. It got so, Mr. 
Gwinn, that in many parts of the Nation only those known as swifts 
could make the grade because the deadline was too high for them. 

As you grew older, you could not hit the ball, and if you did get put 
on it was just long enough to get you going to another town. They 
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did not want you there because you were too slow. The deadline was 
too high, in other words. 

Mr. Gwinn. Mr. Dingell, really now, is not that the argument that 
every good monopoly puts up to justify itself, and is not that the 
argument that every good monopoly always puts forward against 
competition ¢ 

Mr. Dineety. Oh, no; not at all. A monopoly tries to cash in on 
its agreements within itself to make inefficiency and other things stil! 
pay dividends. We do not do that in the typographical union. We 
say you have got to serve your apprenticeship. You must become 
proficient. It used to be 4 years, and now I believe it is 6 years. 

During that period of time the apprentice has to take correspond 
ence courses from the Typographical Union headquarters, so that 
when he finishes his last 6 months he is an A-1 printer from top to 
bottom. They are experts, and they render a service that does not 
cost the employer any more money because of the man’s productive- 
ness, because of the high rating required of its membership by the 
typographical union. 

A monopoly does not do that. A monopoly can, because of its 
combination with others, make the public pay through the nose, re- 
gardless of whether it is efficient or not. Now, whether there is a 
union of that type or not, I do not know. But I want to say this to 
you, in all candor as a trade-unionist of two score years: If there is a 
union of that kind that makes the public pay through the nose for 
inefficiency and for boondoggling, I am against it. Anything you 
can do by law, moral persuasion, or any other way, to put a stop to 
that kind of thing, I will support the committee. I do not believe in 
making the public pay anybody unless he does a good job. Then he 
is entitled toa fair is pay for a fair day’s work. 

Chairman McConnety. Are there any other questions? 

Mr. Lucas. Mr. Chairman, I dislike to ask Mr. Dingell to stay 
longer, but Mr. Dingell, may I present to you what I think is the 
problem before this committee with reference to the typographical 
union 

I think that nearly all of us, or in fact TI believe all of us, have a 
high respect for the union, and it is a splendid union, and it has a 
wonderful history. But can you help us in drafting a formula by 
which we can permit the closed shop in the typographical industry 
0 yet protect people in other industries who do not want closed 
shops ? 

Mr. Dincety. Well, I believe that probably can be done. TI per- 
haps could not do it as well, try as I might, as could perhaps the presi- 
dent of the International Typographical Union. 

Mr. Lucas. If we granted the closed shop to the typographical un- 
ion, every other union, or especially the handcraft unions, will come 
in and say, “We want a closed shop, too. You gave it to the typo- 
graphical union.” 

Mr. Drneetxt. You can write into the law a standard basis, and you 
can cireumscribe the terms and conditions under which a closed shop 
can be maintained between employer and employee, and it would be 
on the basis of a sufficiency of training, and it would be on the basis of 
serving an apprenticeship of so many years, but in some that is not 
even necessary. 
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For example, you cannot make a good toolmaker or a diesinker 
a union man by sending him to General Motors or Hudson Motor Car 
Co. through an organization of trade-unionists, and say: “Now this 
fellow, you had better put him on the job as a diesinker or a toolmaker 
or a machinist,” because he would not know how to read a pair of 
micrometers. 

So no matter what you send him there as, and no matter how highly 
recommended he was, and no matter how many trade-unionists he 
had behind him, he could not make good on the job because it is a 
precision job that only experience will bear out. That applies to a 
great extent to the International Typographical Union. It is a preci- 
sion job they do. You just cannot put a man on a typecaster or Mer- 
ganthaler machine, or you cannot make a makeup man out of him, and 
he will not be able to handle set type unless he has had a lot of 
experience. 

Now, in the typographical union we require, for example, that he 
goes through all of that. When a lad starts as a printer’s devil, at 
the bottom, he continues then until in the last 6 months, I believe it 
is, or it used to be, he is put on the Merganthaler machine, where he 
learns typesetting on the keyboard. He has had all other phases of 
the typesetting trade for which he has been trained. 

Now, if you say that when a man is thoroughly experienced and 
thoroughly trained, that the union when it agrees to supply that type 
of A-1 labor is entitled to have a closed shop, I do not think con- 
stitutionally or any other way you are going to conflict with other 
organizations that do not require such a high rate of experience and 
training. 

Mr. Lucas. I want you to know that I am sympathetic with your ob- 
jective, and I do not know whether it can be accomplished or not. 

Mr. Drncetu. I think that the average member of this committee 
would have no fault to find with that. Asa matter of fact, that would 
be his objective and honest point at which he would like to arrive. 
I do not doubt in the least that members on both sides of this ques- 
tion here have any inimical feelings toward the typographical union 
or toward labor generally that they would like to meet the problem 
squarely, head on, and solve it. 

What I wanted you to keep in mind more than anything else was 
that there is justification for a closed shop. 

Now, they say, and I am not so certain because I did not hear it, 
but I have heard oldtimers years ago tell me, among the printers in 
and around Detroit, we had a very hardheaded and practical pub- 
lisher there who used to insist on a closed shop and a contract with 
the typographical union, because he said when he did that for the 
period of 2 years, he set his costs and everything in connection with 
his newspaper and advertising rates, and everything, on the basis of 
the contract with the typographical union, and when he had that, 
he knew he did not have to tamper or worry about his schedule of 
rates on advertising or anything else, because it was all predicated 
upon his closed-shop contract. 

More than that, he did not worry whether times were good or bad, 
about how many men he had to have, because the union took care of 
that. If times were not so good, the union cut down the number of 
employees to what was stipulated in the contract; and when times 
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were real good, he knew that the typographical union would have to 
scurry about and bring in printers even if from another jurisdiction, 
in order to keep his plant running at capacity. That was to take 
care of his problems of employment. 

Mr. Lucas. Thank you, Mtr Dingell. 

Mr. Wier. Your bill and Mr. Rhodes’ bill are exactly the same’ 

Mr. Dincetz. They are identical. 

Mr. Wier. So what Mr. Rhodes has done, you are doing? 

Mr. Dinceti. That is right. 

Chairman McConneux. Are there any other questions? Thank 
you, Mr. Dingell. 

Mr. Dineen... I want to thank the the committee for the courtesy of 
allowing me this time. 

Chairman McConnetx. This will conclude the hearings for to- 
day. 

‘Tomorrow at 10 o’clock, the Honorable Franklin D. Roosevelt of 
New York, and the Honorable Carroll D. Kearns of Pennsylvania, and 
the Honorable J. Edgar Chenoweth of Colorado will appear before 
us 


We will recess until tomorrow morning at 10 o’clock. _ 
(Thereupon, at 12:10 p. m., a recess was taken until Thursday. 
February 19, 1953, at 10 a. m.) 
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THURSDAY, FEBRUARY 19, 1953 


House or Representatives, 
Commirree ON Epucarion Lapor, 
Washington, D. C. 

The committee met at 10 a, m., pursuant to recess, in Room 429 of 
the House Office Building, Hon. Samuel K. McConnell, Jr. (chairman) 
presiding. 

Present: Representatives McConnell (presiding), Gwinn, Smith, 
Kearns, Kersten, Berry, Bosch, Holt, Rhodes, Wainwright, Freling- 
huysen, Barden, Lucas, Bailey, Perkins, Howell, Wier, Elliott, Lan- 
drum, Metcalf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minority 
clerk; Edward A. McCabe, general counsel; Jock Hoghland, assistant 
general counsel; Russell C. Derrickson, chief investigator; and Ben 
H. Johnson, investigator. 

Chairman McConnetr. The hearings will please come to order. 

The first witness this morning will be our own distinguished col- 
league and member of this committee, my associate in the delegation 
from Pennsylvania. It isa pleasure to welcome him here. 

Mr. Carroll D. Kearns? 


STATEMENT OF HON. CARROLL D. KEARNS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF PENNSYLVANIA 


Mr. Kearns. Thank you, Mr. Chairman and members of the com- 
mittee. I appreciate the privilege to present my amendments to this 
committee that I have the privilege of serving on, and the amendments 
are incorporated in the bill introduced yesterday at H. R. 3146. 

(The bill referred to follows :) 


(H..R. 3146, 83d Cong., 1st sess.] 


A BILL To amend the National Labor Relations Act, as amended, so as to equalize legal 
responsibilities of labor organizations and employers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the first sentence of subsection (a) 
of section 3 of the National-Labor Relations Act, as amended, is amended by 
striking out “the Board shall consist of five instead of three members” and 
inserting in lieu thereof “the Board shall consist of nine members”. The second 
and third sentences of such subsection are amended to read as follows: “Mem- 
bers shall be appointed for terms of five years each, except that any individual 
chosen to fill a vacancy shall be appointed only for the unexpired term of the 
member whom he shall succeed. In order to provide for expiration of terms at 
different times, the members of the Board shall be divided into three groups of 


three each, with the terms of offices in the second and third groups expiring two- 


years and four years, respectively, after those in the first group.” 
147 


on, 
ike 
nk 
of 
of 
nd 
re 
V. 
| 
4 


148 LABOR-MANAGEMENT RELATIONS 


(b) The four additional members provided for by the amendments made by 
subsection (a), and the successors of members in office when this Act is enacted, 
shall be appointed for such terms, not in excess of five years, as in the judgment 
of the President are appropriate to establish, at the earliest practicable time, the 
three groups provided for by such amendments. 

(c) The first two sentences of subsection (b) of such section 8 are amended 
to read as follows: “The Board is authorized to delegate to any group of five 
or more members any or all of the powers which it may itself exercise. A 
vacancy in the Board shall not impair the right of the remaining members to 
exercise all of the powers of the Board, and five members of the Board shall, 
at all times, constitute a quorum of the Board, except that three members shall 
mec a quorum of any group designated pursuant to the first sentence 

ereof.” 

Sec. 2. Section 8 (b) of the National Labor Relations Act, as amended, is 
amended by striking out the word “and” at the end of paragraph (5), and by 
striking out paragraph (6) and inserting in lieu thereof the following: 

“(6) to cause or attempt to cause an employer to pay or deliver or agree 
to pay or deliver any money or other thing of value, in the nature of an 
exaction, for services which are not performed or not to be performed, or 
not necessary or required to be performed; and 

“(7) to engage in, or to induce or encourage employees of any employer to 
engage in a strike unless a majority of such employees shall have voted by 
secret ballot in favor of such strike. 

“Within five days after receiving a request therefor from any labor organiza- 
tion or its agents, the Board shall take a secret ballot of the employees of each 
employer on the question of whether they wish to strike, and shall certify the 
results of said election to the labor organization and the employer within five 
days thereafter. 

“Any employee who engages in a strike except after a majority of employees 
vote in favor of a strike shall lose his status as an employee, but such loss of 
status shall terminate when he is reemployed by such employer.” 

Sec. 3. The second sentence of paragraph (3) of section 9 (c) of the National 
Labor Relations Act, as amended, is amended to read as follows: “Employees on 
strike who have voted in an election as provided herein on whether or not to 
strike, shall be eligible to vote.” 

Sec. 4. Paragraph (2) of section 9 (e) of the National Labor Relations Act, 
as amended, is amended by striking out “30 per centum” and inserting in lieu 
thereof “51 per centum.” 


Mr. Kearns. I do not want to take too much of the committee’s 
time. I know you all are familiar with most of the provisions that 
I have been supporting. I would, however, like to point out the 
references where these changes take place in some of the language. 

On page 4, section 3 (a), is the first amendment whereby I increase 
the membership of the National Labor Relations Board from 5 to 9. 
I think there has been a bill introduced whereby it is to be increased 
by 2,to7. But I provide for 9 members, due to the problem we have 
which is simple mathematics, with the number of cases filed and 
pending before the Board as it now exists. 

I think we spoke yesterday, here, about whether or not the law had 
been fairly administered. And I think probably one place where we, 
the Congress, have been rather lax is the fact that we did not set up 
the proper tools for the Board to function. And then, also, the Board, 
in my opinion, has had a sort of rough time, because we have had 
continually these fact-finding boards appointed by the President, the 
last of which was the Wage Stabilization Board. 

I note by the figures here that last year it cost us $9,322,344 to operate 
the National Labor Relations Board; where the last year that the 
Wage Stabilization Board functioned, it cost over $15,000,000 to 
operate the Wage Stabilization Board. 

Now, mathematically, we have this report before the Board now, 
and if you want to just use your pencil, you will find that 9 men 
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would be challenged to take care of the cases before the Board. Right 
now, we have a total of 4,198 cases. In Washington we have 1,008, 
while in the regions we have 3,190. 

Mr. Battery. Just at that point, Mr. Kearns: Are you advised as to 
the number of regions they have? 

Mr. Kearns. The number of regions, as I understand it, is 21, with 
7 supplementary regions, which makes it up to a total of 27 or 28. I 
would not say which is correct there, Mr. Bailey. 

Also, we have pending before the Board some 404 cases which are 
contested. Also, we have in the courts today, tied up in the courts, 
which naturally is quite a problem facing the Board, in getting any 
action, over 350 cases. 

In my provision of setting up.the nine men, you may be interested in 
how that would work. 

The first group would be appointed for 1 year, and the second group 
would be appointed for 3 years, and the third group would be 
appointed for 5 years. As you know, now the terms of the present 
members of the Board begin expiring as of this year, 1 in August of 
this year, 1 in December of 1954, 1 in August of 1955, 1 in August of 
1956, and 1 in December of 1957. 

Now, also, to — the work before the Board, my provision 
permits that the chairman may appoint five members to have the 
authority and to act the same as the full Board. He invests the power 
in a quorum of the full Board, and 3 of the 5 would constitute a 
quorum, so thereby the work could be processed and the cases could 
be definitely cared for. 

Mr. Batrey. Mr. Kearns, did you ever give any thought to the fact 
that you might have a three-member Board and then have some associ- 
ate members and let each of the three preside over a group, which 
would give you three setups working on the backlog of cases they have 
there? 

Mr. Kearns. Yes, that is a good idea. 

Mr. Battey. And have 9 members, but 3 members in each group, as 
a sort of a panel, or you could have 1 of your original 3 member 
Boards preside over that panel—and give them the authority to make 
final decisions. 

Mr. Kearns. That is right. I thought probably, if the committee 
was disposed to like this, we could work out those things in the execu- 
tive session. 

Mr. Battery. There is certainly some room for improvement in the 
proceedings of the Board. 

Mr. Kearns. I will say there is. 

I have one more or less technical amendment. On page 7, in section 
2, here, the National Labor Relations Act, it is amended by striking 
out the word “and” at the end of paragraph 5 and by striking out 
paragraph 6 and inserting in lieu thereof the following: 
to cause or attempt to cause an employer to pay or deliver any money or other 
thing of value in the nature of an exaction for services which are not performed 
or not to be performed or not necessary or required to be performed. 

That is a technical amendment, which applies definitely to the case 
which is up before the Supreme Court now, known as the Gamble 
Enterprise case, St. Louis, and that goes back to featherbedding prac- 
tices, whereby in this case the theater had to pay another band to 
stand by because they had engaged a name band. 
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Now, probably the way the act is now the Supreme Court will uphold 
the union, which probably would be the right thing to do, because the 
language there more or less protects them. And yet it could be a bad 
featherbedding case, in practice, which might continue in the future, 
and which we would not want. 

Now, regarding the strike vote, where I take it up in adding a new 
section, I will read this, because I think it is important. I add sec- 
tion 7 there: 

To engage in or to induce or encourage employees or any employee to engage in 
a strike, unless the majority of such employees shall have voted by secret ballot 
in favor of such strike within 5 days after receiving the request therefor. 

That reference is on page 26 of the law, and I try to use the lan- 
guage of the law, so as to employ it in the proper way. 

As you notice here, I set the Board up to take the secret ballot of the 
employees of each employer on the question of whether they wish to 
strike: 

And shall certify the results of said election to the labor organization and the 
employer within 5 days thereafter. 

Now, during the presidential campaign, Mr. Eisenhower came out 
with the statement that he was against any phases of the Taft-Hart- 
ley law that were union busting. I could well see where he might 
have been given that idea. And on page 10 of the act, where we say a 
man is not eligible to vote for a bargaining representative if he is 
out on strike, that certainly gives many people that impression. <Ac- 
cording to my amendment, I am trying to present this in a way 
where it will be most educational, because, in my opinion, to a fellow 
that works out in a plant, the second most sacred right he has is to 
vote whether he wants to strike or not. The first most sacred right 
he has is to vote for President and Members of Congress, and so forth. 

According to this amendment, a majority of the employees in a 
plant must vote whether or not they will go on strike. Then, if the 
majority vote to go on strike, there certainly must be some merit to 
the grievance, and they should strike, because I believe in strikes, and 
I think the right to strike is a marvelous thing in our whole industrial 
process. 

However, if that man waives his right to vote on the issue, whatever 
it may be, as to strike or not to strike, then he does not have the right 
to vote for a bargaining agent to handle his representation once he 
is out on strike. But if he does strike, and has voted, then he has the 
right to participate in selecting a bargaining agent for him. 

Personally, I feel that this would clear up many of our present 
problems, especially in this vicious circle of pattern bargaining that 
we have. And I would also like to add here that I feel if this amend- 
ment were adopted, we would have a minimum of use for the injunc- 
tion. That would be quite a factor, because that becomes highly 
controversial, 

Mr. Battery. Would you go so far as to say if you had a legal 
strike—now, you are setting up machinery there’ for a legal strike? 

Mr. Kearns. For a legal strike. That is right. 

Mr. Battery. Now, after that situation develops, and you have a 
legal strike, would you be willing to go so far as to suspend the oper- 
ation of injunction procedures in cases of that kind ? 

Mr. Kearns. Well, Mr. Bailey, I do not know whether I could go 
that far at this moment. But I would say this: That probably if that 
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amendment was in effect for some time, we could very well consider 
that. 

Mr. Battery. You would not want to take a chance on it, then? 

Mr. Kearns. Well, I am quite courageous, but I do not know 
whether I could be quite that courageous this morning. 

Chairman McConnetu. I want to interrupt right here. 

Will the members refrain from asking questions until it is their 
turn, so that we can get along ¢ 

Mr. Bartny. Excuse me, Mr. Chairman. 

Mr. Kearns. Then here on page 10 of the act, we use this language 
in section (3), ae second sentence of paragraph (3) of the section. 
In 9 (c) of the National Labor Relations Act as amendee, it is 
amended to read as follows: 

Employees on strike who have voted in an election as provided therein on 

whether or not to strike shall be eligible to vote. 
And that is the thing that I want to impress upon the committee. I 
think we eliminate, by this amendment, much of the controversy 
where a man has always complained that if he was out on strike he 
had no right to select a bargaining agent for him. 

My last amendment is in paragraph (2) of section 9 (e) of the 
National Labor Relations Act as amended. It is amended by striking 
out “30 per centum” and inserting in lieu thereof “51 per centum” 

I think that is on the bottom of page 10. 

Yes; it is at the bottom of page 10, and it is (e) (2), and the law 
now reads: 

Upon the filing with the Board, by 30 per centum or more of the employees in 
a bargaining unit covered by an agreement between their employer and a labor 
organization made pursuant to section S * * *, 

Now, we have this to consider. ‘Too many times just 30 percent of 
a group working in a plant could say, “We want a different bargain- 
ing representative,” and a union may have been in there for years 
and may have been doing a good job. Yet 30 percent of those men 
can demand a new bargaining agent and call for an election. ‘To me 
30 percent in any plant does not represent a majority, to begin with. 
And I think we ought to change it from 30 to 51 percent. Because 
if 51 percent of the men working in a plant wanted a new bargain- 
ing agent, there must be some merit to it, and there must be some- 
thing wrong with the one that is representing it at the present time. 

Furthermore, I think the members of the committee would find, in 
evaluating this type of an amendment, that you would eliminate many 
wildeat strikes that we have by a small segment of men working in 
a plant saying they wanted another bargaining agent or another union. 

So I do submit, with all good faith, that I think it would help 
greatly, would probably eliminate many strikes, and, after all, I think 
we are all working toward management and labor peace. You can 
tame it industrial peace. And regardless of which side of the aisle 
we are on, I think we are all striving toward that. That has been 
my pleasure in working with this committee, and I do have faith in 
the committee that eventually we may come out with provisions that 
will ultimately lead to that. 

That is all L have to say, Mr. Chairman. 

Chairman McConnety. Thank you, Mr. Kearns. I appreciate your 
effort to make some suggestions and present some ideas in regard to 
changing of the law. 
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Mr. Gwinn? 

Mr. Gwinn. Has the gentleman from Pennsylvania given any 
thought to what we hear quite often, that it would be better to repeal 
the Wagner Act and the Industrial Relations Act and throw the 
handling of disputes and the dealing with these matters that are 
covered by this act back to the States? Have you ever entertained 
any such ideas? 

Mr. Kearns. Well, I believe in States’ rights, as you know, Mr. 
Gwinn, although I think we might have difficulty with the vast inter- 
state setup we have today so far as industry is concerned, and whether 
or not we could ever segregate it to the States for those issues, I do 
not know. 

Mr. Gwryn. It occurred to me, as you were reciting the tremendous 
amount of business that is before the Board, that some forum cer- 
tainly must be provided for the settling of disputes, the enforcement 
of contracts, and the resolving of feel prnctiors And if we did not 
have this act, some other setup would have to be provided. The 
present courts would have to take on this tremendous volume of 
business, which is a specialized kind of business. 

Mr. Kearns. Well, you are acquainted, I know, with the fact that 
80 percent of all these cases before the National Labor Relations Board 
are settled in the field, not in Washington. I did not think it would 
go that high until I talked to Mr. Herzog about it. I was really 
surprised, 

Mr. Gwinn. It does seem to cover a special field, does it not? 

Mr. Kearns. That is right. 

Mr. Gwinn. Which is not altogether law and does not very naturally 
fall into the courts as we have them set up in the States or in the 
Federal Government. 

Mr. Kearns. From knowing the gentleman, I would say, too, that 
he would naturally like to see all these cases settled through the proper 
channels of the Board, rather than having any special board set up. Is 
that not right? 

Mr. Gwinn. That is right, or any compulsory boards. 

Mr. Kearns. That is right. 

Mr. Gwinn. And that is another reason, it would seem to me, that 
ossibly it may be unwise to think of setting aside the procedures we 
ave already set up. Because we have now developed cases and 

decisions that are beginning to take the form of law and settled pro- 
cedure in these things. 

Mr. Kearns. I was even considering these elections conducted by the 
mediation service, and if the State had a mediation service let them 
conduct the election. But then I was defeating my own purpose in 
thinking that way, because I was trying to improve the structure of 
the National Labor Relations Board. And I think if we all would 
think that way, of trying to improve the mechanics of this Board, 
much of our trouble would be eliminated. 

Mr. Gwinn. Thank you, very much 

Chairman McConnett. Mr. Bailey ? 

Mr. Battery. No questions other than the ones I have asked. I might 
add, I think you have merit in your last 

roposal to up that percentage to acquire bargaining rights. 
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Mr. Kersten. I want to say the gentleman’s approach is always 
instructive and helpful and I want to thank him for his statement. 

Chairman McConneti. Mr. Howell? 

Mr. Howe. There was some talk in the paper that Senator Taft 
wanted to increase the number of the members of the Board, because 
he thought it might be overloaded in favor of labor. Does that enter 
into your thinking? 

Mr. Kearns. No, Mr. Howell. I am not thinking of it from a 
stacked idea at all. What I would like to see is highly capable men. 
I still think you could pick men to serve on there that are not going 
to be promanagement or prolabor, that are going to look at the best 
interests of industrial peace and face these problems without being 
partisan about it. 

Mr. Howe... I think your motives in this strike voting and so on, 
and in the interest of more democracy in union is probably good, and 
there are probably some unions where it is needed. But I do 
not know. I think you are making it pretty cumbersome. I do not 
know whether it would be workable or not. 

That is all. 

Chairman McConnetu. Mr. Rhodes? 

Mr. Ruopes. Mr. Kearns, I just wanted to question you a little bit 
on the last section here, where you change the requirement from 30 to 
51 percent for a vote on changing the bargaining agent. Of course, 
if 51 percent of the employees signed such a petition, an election really 
would not be necessary, would it? 

Mr. Kearns. Well, looking at it in that light, no. But they could 
immediately name what bargaining agent they wanted. 

Mr. Ruopes. I was just sort of thinking of the analogy of the per- 
centage of the voters needed to put an initiative petition on the ballot. 
In my State, it is 10 percent of the qualified voters. Of course, that 
does not mean that the initiative measure will pass. It just means that 
10 percent of the people would like to have the question brought up. 

Mr. Kearns. That is right. 

Mr. Ruopes. And do you not feel that that is a valid analogy here ? 
That a minority, in other words, should have the opportunity to place 
this question before the majority of the people, even though they are 
a minority, and they may lose the election; that still they should have 
that opportunity ? 

Mr. Kearns. I think where it would serve best, of course, is in small 
plants, where you have this constant upheaval, where somebody wants 
a different organization, and so on. 

Mr. Battey. Your trouble there is due to the fact that in case of a 
strike they get an injunction limiting picketing, and they bring in 
replacements. Suppose you had a plant employing 1,500 men. As 
soon as they had brought in 30 percent of those 1,500, there may not 
be a single one in the plant of the men on strike. But the minute 
they get 30 percent replacement in there, they can take the bargaining 
rights away from the old union that is on strike, with not a single 
member involved in the new setup of the men on strike. 

Mr. Ruopes. But do you not think that section 3 of Mr. Kearns’ 
bill takes care of that very well, in which he authorizes the employees 
to go out on strike? 
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Mr. Barry. It makes some progress toward taking care of it, but 
it does not take care of it completely. 

Mr. Ruopes. I have no further questions. 

Chairman Mr. Wier? 

Mr. Wier. Mr. Kearns, let me get a further clarification. I have 
tried to follow your 4 or 5 objectives in this bill. In the one that has 
just been discussed, what you propose to do—and I am familiar with 
the 9-step pattern that has been taking place in the southern parts 
of the country, where they completely wreck a union by following a 
pattern of 9 steps: First, you ask for a vote of the membership of a 
trade-union that has apparently reached a deadlock in negotiations, 
and it appears there are no further steps to be taken. And so, in 
most of our States, we have to serve a strike notice on the State agency. 
Or in the National Labor Relations Board, you want to require that 
before a union legally goes on strike it shall be voted by the member- 
ship? 

Mr. Kearns. A majority of the membership. 

Mr. Wier. A majority of the membership ? 

Mr. Kearns. Yes. In other words, just say, in round figures, if 
6,000 membership were there, 4,000 would vote. 

Mr. Wier. Just a majority of the membership? 

Mr. Kearns. Yes. 

Mr. Howeit. Would you have to have over 3,000 voting for the 
strike 

Mr. Kearns. Yes. 

Mr. Wier. A majority of the membership. Apparently you are 
not very well acquainted—well, I should not say that either, because 
in a strike issue the membership shows up pretty well. But presuming 
that you did not get that percentage of the total membership, we 
come back now to this question that we have before the Congress: 
What is a constitutional majority! So you are setting up, in any 
trade union, big or small, that they must have a constitutional ma- 
jority of their paidup members to legalize a strike call? 

Mr. Kearns. That is right. 

Mr. Wier. Now, then, you supplement that by saying that this is 
astep. If that is done, that formulates a legal step. That preserves 
the right of that striker or that voter to be recognized in the final 
decision of an election. 

Mr. Kearns. Yes. 

Mr. Wier. And he shall not be frozen out? 

Mr. Kearns. That is right. 

Mr. Wier. Because the employer has replaced all of his employees, 
now, and this man that went out on strike, and if he voted for the 
strike, he has a right to vote in this new request for a bargaining 
agency 

Mr. Kearns. That is right. 

Mr. Wier. Well, of course, that does not go as far as I would like 
to see it go. I never will agree to a strikebreaker voting. 

Mr. Krarns. You see, though, Mr. Wier, as a matter of this man’s 
right and his investment in his trade, if it is a trade-union man, if he 
feels the grievance is serious enough that he should strike, then he 
should have the full protection under the law that he always can 


vote for who is going to be his bargaining agent on acceptance of 
return to work, 
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Mr. Wier. Yes. 1 understand that. 

Now, this is the important thing, which you bring to the attention 
of this committee for the first time. We can say all we want to 
about the law today, but as the most realistic approach that we have 
got to make here to management and labor relations, and I say this 
particularly for the cause of labor: We can give the people a Wagner 
Act, returning the Wagner Act, but if you do not give them any 
servicing in the disputes that can be settled around the table and by 
, procedure of the law, then you have accomplished nothing. And 
that is the trouble today. Many of our unions that try to live under 
this law and observe the provisions of it, find themselves destroyed, 
eventually, because of their being unable, within a reasonable time, 
to have their case heard before the Board that is supposed to hear 
them. 

Mr. Kearns. It is not fair, in other words. 

Mr. Wier. Unfair? It is worse than that. 

Mr. Kearns. Well, using that language. 

Mr. Wier. I am using the language of the movement now. And 
[ think if we do nothing else in this session, I hope that the member- 
ship of the Congress will realize that one of the most disturbing fac- 
tors in this whole labor-relations picture is the fact that the National 
Labor Relations Board does not and cannot and will not reach cases 
n time to save a dispute. 

Mr. Kearns. Well, it is not humanly possible for them to do it now. 

Mr. Wier. Now, in that connection, let me ask you: You add three 
more members to the Board ¢ 

Mr. Kearns. Four more. 

Mr. Wrer. You add four more members to the Board. What you 
anticipate, of course, here, will be an added increase to the cost of 
the Board. 

Mr. Kearns. It is worth it, though. 

Mr. Wier. Well, if it broadens out that service up there ¢ 

Mr. Kearns. “That is correct. 

Mr. Wier. Now, I was with the Burke committee in Atlanta, Ga., 
Louisville, Ky., Jacksonville, Fla., and in a number of cities where 
we had some hearings. 

Atlanta has an area office of the National Labor Relations Board. 

The Atlanta office had at that time a lot of cases pending. Now, 
they could not make the decision. Al] they could do was process them. 

The most of the cases were unfair labor charges against employers, 
But there is nothing they can do. It is all tied up here. 

Mr. Kearns. Although, throughout the country, Mr. Wier, only 
S percent are held up on acount of unfair practices, where you have 
around 20 percent held up by election. So it proves what you say. 

Mr. Wrer. Well, I would like to give you some help, or give the 
committee some help, in at least untangling the backlog. That is 
awfully disturbing. Because the American people have a certain 
endurance to their patience. 

Mr. Kearns. Would the gentleman go this far: If we were willing 
to spend $16 million for the Wage Stabilization Board to be a special 
function, we certainly should be able to spend money for the per- 
manent board to have the tools to expedite this whole setup. 

Mr. Wier. Well, after listening on the floor yesterday, I have some 
hesitancy that you could get $8.50 for 1 more member, let alone 4. 
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Mr. Kearns. It is getting rough, is it not! 

Mr. Wier. That is all, Mr. Chairman. 

Mr. Frevincuusen. I was just wondering whether you would care 
to comment on the possibility of increasing the Board by 2 menibers 
instead of 4, and why you think the increase of 4 would be preferable, 

Mr. Kearns. I just made my deduction mathematically, that it 
would not take care of the backlog. And by 2 we cannot set up this 
panel of 5 that will be given the same authority as the full Board to 
go ahead and function. 

Mr. FretincHuysEN. But you could set up a panel of four, IT would 
assume 

Mr. Kearns. Well, 2 members would not do any more than expe- 
dite 20 percent of the cases, where with 9 we could probably really go 
to work and wade through them. 

Mr. Fretrncuuysen. With an addition of four members, you co 
not think we might have a more cumbersome procedure, without get- 
ting any particular results? 

Mr. Krarns. Well, that could be brought up for an argument. 
Some people always like to work with a small committee rather than 
a big committee. There is that argument. But, on the other hand, 
if they are vested with the four to function, I cannot see but what they 
could do the job and expedite it. 

Mr. Frevincuvuysen. That is all. 

Chairman McConnetn, Mr. Elliott 

Mr. Exxiorr. Unfortunately, Mr. Kearns, I did not hear your test\- 
mony on increasing the size of the Board. That is, I did not hear the 
early part of it. Are you of the impression, after having studied it, 
that the nine members which you propose here, if it is properly staffed 
otherwise and given the money to operate on, could keep these cases 
fairly well up to date? 

Mr. Kearns. I think so, with this consideration: that we would 
trust the President to pick men that would be capable of the charge 
and they would have to get in there and know something about it and 
go to work on the thing. And I think those men are available if you 
look for them. 

Mr. Exxiorr. I believe you do not prescribe any qualifications here! 

Mr. Kearns. No, I do not. It is pretty hard for us to recommend 
to the President who he should pick. Although we could write that in. 
I would have no objections to it. It might be a good idea, to set up 
the qualifications of those who should serve on the Board. 

Mr. Exniorr. I was thinking that if some basic qualification were 
written in, we might avoid the thing we did last year on the Wage 
Stabilization Board. 

Mr. Kearns. Yes. I will buy that, as a matter of fact. I had not 
thought of it. I will buy that idea. 

Mr. Perkins. Will the gentleman from Alabama yield? 

Under your amendment, any new member could even be a car dealer, 
could he not? 

I will withdraw the question. 

Mr. Kearns. I did not hear it. Iam sorry. It must have been good. 

Mr. Exxiorr. What is the background of cases, now, Mr. Kearns! 

Mr. Kearns. I gave those figures, that right now we have over 4,00 
vases; 1,008 of them are right here in Washington. 
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Mr. Exuiorr. And at what rate are those cases being disposed of at 
the present time? 

Mr. Kearns. You cannot set up that criterion. It does not work 
that way. Some move fast. Some, you do not know when they are 
voing tocome up. Mr. Herzog told me yesterday that there is no way 
of anticipating that. 

Mr. Exniorr. Do you have any figures as to how many were disposed 
of in the past vear ¢ 

Mr. Kearns. On July 1, 1952, we had 7022 cases filed. So they really 
waded through pretty close to 3,000 cases in the last part of the fiscal 
vear, from July 31 to December 1, 1952. 

’ Mr. Exniorr. But if you waded through that many more, you still 
would have that backlog plus the number that had been filed ¢ 

| think your amendment, with some slight perfection, is worthy of 
very close thought, study, and consideration. 

That is all, Mr. Chairman. 

Chairman McConnetn. Mr. Bosch 

Mr. Boscx. No questions. 

Chairman McConneuu. Mr. Landrum 

Mr. Lanprum. Mr. Kearns, I am asking this for my own infor- 
mation. I do not think it will add anything. But I assume that 
the 30-percent figure was an arbitrary figure? 

Mr. Kearns. Having been a member of the committee when the 
law was written, I am inclined to feel that we sort of did take that 
figure out of the sky. I may be incorrect on that. Maybe Mr. 
Barden or Mr. McConnell or someone may have a different idea. 

Mr. Lanprum. Your amendment there refers to paragraph (2), 
and I notice in paragraph (1) of that same section (e), the 30- 
percent figure. 

Why would it not be appropriate to have the 51 percent there 
also? 

Mr. Kearns. It would. It is a good suggestion. It would more 
or less tie it up. I would be glad to accept that. 

Mr. Lanprum. Those are all the questions I had. 

Chairman McConneii. Mr. Berry? 

Mr. Metealf 

Mr. Wainwright 

Mr. Warnwricurt, I would like to interject that your testimony 
lias been very helpful to us, and certainly in the spirit of Mr. Bar- 
den’s suggestion, as to someone coming before the committee and 
presenting constructive criticism and a constructive approach to 
the act rather than a thoroughly destructive approach. It has been 
very helpful to me. 

Mr. Kearns. Thank you. 

Chairman McConneti. Mr. Miller? 

Mr. Mituer. I would like to be a little further enlightened as to in 
just what manner the increase from 5 to 9 would tend to expedite the 
matter, 

Mr. Kearns. Well, it is just the processing of it. Two ladies could 
peel more apples than one lady. And it is the same in this situation. 
You would have the tools there in the group to set up these cases and 
try to expedite them. 

Mr. Mitier. In other words, you would have them peeling different 
apples there at the same time’ You would divide the group? 
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Mr. Krarns. Yes. I set it up there that 5 of the 9 constitute q 
quorum. 

Mr. Minter. You can always get a quorum in any committee of 
more than two. 

Mr. Kearns. Well, but vou see, in the present Board you cannot 
break it down and do that, because there are too few of them. 

Mr. Ruopes. Mr. Chairman, would the gentleman from Kansas 
yield for a question ? 

I think the same thing that has been bothering you has been bother- 
ing me. What would these other members be doing while the five 
were sitting as a quorum? In other words, you do not have enough 
to create 2 bodies so that they can work simultaneously, as Mr. Bailey 
suggested, and I am just wondering how. these other 4 fit in and how 
they help the picture. 

Mr. Kearns. You can, because any three would constitute a quorum, 

Mr. Ruopes. I did not read that in the act. 

Mr. Wier. If I may inject this: I think this is the answer to Con- 
gressman Miller's question. Many of these cases are processed and 
hearings held—in my city, in Frisco, in Atlanta, Ga., or in all of 
these area offices. The hearings are held there. Even decisions may 
be made there. But what clogs up the Washington office is that both 
employers and unions appeal their cases. And an appeal can only be 
heard in the Washington office. 

Mr. Kearns. Yes. I did not bring that out, but that is correct. 
Now, we have 1,008, you see, here in Washington as against the number 
in the district. It is confusing. Mr. Herzog, I think, will be able to 
clear a lot of that up when he testifies before the committee here. | 
think it will be very enlightening when we get into that whole setup. 

Chairman McConneti. Mr. Holt ? 

Mr. Hour. Mr. Kearns, I am sorry IT was late and was not able to 
hear your testimony. But I am interested in this balloting. We had 
an occasion out at the Douglas Aircraft plant where one section went 
on strike because they took a voice vote and the other side did not. | 
was in the Marine Corps at the time. I wonder if you are familiar 
with that situation ? 

Mr. Krarns. I remember when the gentleman from California was 
talking about it. 

Mr. Horr. That seemed to present some discrepancy. 

Mr. Kearns. The whole thing is if we can preserve the right for 
these men to vote whether they want to strike or not, we are at the 
heart of the problem. 

Mr. Hour. That is all, Mr. Chairman. 

Chairman McConnett. Mr. Barden? 

Mr. Barpen. Mr. Kearns, I presume the Board will testify before 
the committee here on the condition of the calendar ? 

Mr. Kearns. Yes, sir. 

Mr. Barpven. I wonder if there has been much investigating as to 
just how efficiently the departments under the Board are functioning! 
The reason I bring that out is that my experience has been, with these 
departments, that a matter will go into the department, and appar- 
ently no one has any authority to do anything, and it mills round and 
round and round. Next thing you know, it bounces on the Congress- 
man’s desk. Then he picks up the phone or writes a letter and just 
tears into them, and about the next day or so it is handled. 
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Just the other day I had to call one of the departments in another 
town and ask the simple question why they had not replied to a letter 
in the last 5 months. Well, the letter went out that afternoon. 

And I am just wondering how efficiently they are operating under 
the Board. Because the Board could not sit down and hold formal 
hearings and determine the issues in as many thousands of cases as 
have appeared before them. 

Are not most of those cases determined, or are not the recommenda- 
tions of those examiners or those that process the cases accepted, 
without even a formal hearing before the Board? Is that not true? 

Mr. Krarns. Yes. As I stated before, 80 percent of the cases are 
cleaned up in the field rather than here in Washington. Mr. Wier 
-ort of talked about that, too. 

Mr. Elliott brought up the situation of qualifications. Probably 
a lot of this is the fault of not having the proper men to do the job 
even in the field. Probably they are not qualified to cope with it. I 
re ally feel that the whole thing should be explored as to the qui alifi- 

ations of the men in this field, to find out whether they have the 

silt to do it or not. 

~ Wier. Mr. Chairman, again may I speak on what you brought 
ee “My experience has been, Congressman Barden, that they have 
a number of examiners, and while they holler their heads off about 
not having enough of them to keep up with the cases in the local 
areas—because they send examiners out to take all of the testimony 
and tomake a written report. But that report has to come back here. 
Well, it might be approved, and it might be disapproved, here in the 
Washington office. Even the report of the examiner, who is there 
oflicially and judicially, taking all of the testimony and making a 
report on his findings, still has to come back here, where it gets lost 
in the files. 

Mr. Barpen. I would not judge all of the examiners by some 2 or 3 
that I have had some experience with. But I know of at least one 
that I would not want around me as a janitor, much less an exam- 
iner. And he could foul up a case to where it could take 14 members 
of the Board to ever untangle. Instead of helping, he was hurting 
the situation. And I really think the gentleman has brought some- 
thing to our attention here that will be quite a contribution. Because 
I believe every member of this committee would say this very 
promptly: that there should be enough members of the Board there 
to handle the matters expeditiously—and when I use that word, I 
mean within 30 or 60 days. The minute we drag them on for 6 or 
7 months, you are building up pressure. 

Mr. Wrer. Four hundred days. That is your average today. 

Mr. Krarns. Yes, 400 days is the average. 

Mr. Barpen. Well, then, we need either more members on the 
Board or a new organization. Because if this is any department of 
the Government that cannot function in less time than 400 days, 
we ought to retire them. 

Mr. Krarns. Before you came in, Mr. Barden, I had made the 
point that I thought maybe the Congress had been lax in not giving 
them all the proper tools they needed to work with to do this job 
we have asked them to do. 

Mr. Barpen. Well, I am not so sure that the Congress is to blame. 
] think we made the money available to buy the tools, and they are 


a 
of 
Ot 
as 
ve 
rh 
Py 
Ww 
li- 
yf 
LV 
0 
d 
ut 
is 
4 
e 
0 
va 
e x is 
1 
j 


160 LABOR-MANAGEMENT RELATIONS 


just trying to use monkey wrenches instead of hacksaws. They are 
just getting them all mixed up. 

Mr. Wier. If I can, let me interject again. Put some of the respon- 
sibility on the Congress. Because 2 years ago in the cutback on thie 
Jensen amendment, that Department lost 40 or 41 men. 

Mr. Barpen. Well, now, Mr. Wier, let me tell you this. I know 
of offices down there where, if you were to go and fire 30 percent of 
the employees right now, it would function twice as rapidly and 
efficiently. I do not mean in this particular department. But in 
one case that I happen to know about, the examiner injected himself 
into it to the extent that it looked like he was determined that he was 
going to find what he was looking for and what he wanted. And 
they just worried the employer and the employees and * f the whole 
plant just stirred up. Why, he went down himself. Well, you cannot 
expedite matters of that kind in that manner. 

So I think, according to what the gentleman says, the Board needs 
some help. But they need some better personnel to help them, too; 
it has been my experience. I think some of the rest of you would find 
that. And when we get the Board members here, I believe you could 
take the case and the transactions and the communications and thie 
letters, and so forth, the manner in which they conducted the hearings, 
and you will find where the delay is before it ever gets to the Board. 

Let me say to the gentleman: If he is interested in setting up more 
efficient machinery in this Government, I am on his team. Because 
L believe the average Member of Congress right now spends about 30 
percent of his time trying to find out why some department has not 
done what they should have done maybe a month ago. And that is true 
with the Veterans’ Administration and many of them, these loan agen- 
cies and everything else. If that is the trouble here, or part of it, 
maybe we can remedy that. I think the gentleman has at least part of 
the answer in his increase in the Board, because there is not any sense 
in expecting men to do the impossible, and if there are that many thou- 
sand cases on them, then they ought to have relief. That is all there is 
to it. They ought to have some folks that will help them get it out. 

That is all I have to say. 

Mr. Gwinn. Will the gentleman yield ? 

By what percentage did you think you could reduce the force and 
increase the service? Did you make some observation on that ? 

Mr. Barven. I did not say this particular group. I said I have been 
in offices where I was satisfied 30 percent less in number of employees 
would have increased the efficiency and cut down the cost of the office. 
Now, you will go in an office down there—and this is not unusual— 
and one man will dictate a letter. The stenographer just knows some 
other fellow is going to change it. So she just half writes it. Then it 
goes to the next one. Then he finds some other changes. Then he 
will add another statement. That is rewritten. And that stenogra- 
pher knows it is going to be changed anyway, so there is no need to 
be exact in her typing. And that letter will go round and round that 
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ofice. Whereas, if the first man who cictated the letter had been 
efficent and on his job and known what he was doing, he would have 
caved all the chain of operations around the office. 

Mr. Gwinn. I was interested, Mr. Chairman, because on that 
theory instead of Dan Reed's 10 percent tax reduction, we might look 
forward soon to a 30 percent reduction in taxes. 

Mr. Barpen. Well, I will tell you. Iam generally opposed to taxes 
aid in favor of long vacations. 

Chairman McConneuu. I want to thank you, Mr. Kearns, for your 
contribution. You have been very helpful. And I know you have 
stimulated some discussion, which is what we need in considering any 
changes in the existing labor law. 

Now, I want to make this announcement. 

It was not anticipated, when we set up the schedule, that we would 
be meeting at 11 o'clock and reading a bill under the 5-minute rule. 
Some of us are interested in that bill, and therefore we will have to 
go over to the floor. 

I am very anxious to finish today with the Members of Congress. 
There are two more to testify, Representative Chenoweth, of Colo- 
rado, and Representative Roosevelt, of New York. 

And so, with no objections, I would like to suggest that we take a 
recess until about 3:30. I am trying to guess about when the bill 
will be finished on the floor, and I presume that thereafter we will 
be free to continue our hearings and finish this afternoon, which I 
would rather do, instead of coming in tomorrow. That would con- 
clude the Members of Congress, and we would be set for next week’s 
hearings. 

Mr. Baitey. Mr, Chairman, is that going to preclude a Member 
of Congress coming before the committee at any time in the future? 

Chairman McConnetn. No; but he will have to be sandwiched in. 

Mr. Battey. In case I should make a request, you would not 
grant it? 

Chairman McConneti. You are a distinguished member of this 
committee and a good friend, and I would certainly lean over back- 
ward to give you that opportunity, Mr. Bailey. 

The committee is in recess until 3:30. 

(Whereupon, at 11:10 a. m., a recess was taken until 3:30 p. m., 
this same day.) 

AFTERNOON SESSION 


(The committee reconvened at 3:30 p. m., upon the expiration of 
the recess. ) 

Chairman McConnett. The hearings will resume. 

We have not finished over on the floor, and from what I can gather 
we probably will not have a rolleall, but we may, and I think the 
best thing to do is to proceed, and if we are interrupted we are inter- 
rupted, 

The witness here, before us now, is the Honorable Franklin Roose- 
velt, of New York. 

We are very pleased to have you here. You may proceed, Mr. 
Roose velt. 

(The remarks of the Honorable Franklin D. Roosevelt, Jr., will be 
printed in a subsequent volume. See also p. 222. 
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Chairman McConne.t. Congressman Chenoweth 

Sorry to have kept you waiting this morning, Mr. Chenoweth, but 
I did not anticipate we would be meeting at 11 o'clock and would 
have to recess the hearings. 


STATEMENT OF HON. J. EDGAR CHENOWETH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF COLORADO 


Mr. Cuenowern. That is all right, Mr. Chairman. I appreciate 
that. I know you cannot make plans ahead. I assure you I have not 
been inconvenienced at all, and I appreciate the opportunity to 
appear at this time. 

I have a prepared statement to read, if you want me to proceed i 
that way. 

Chairman McConnetu. Whatever you wish, whether you want to 

‘ead it or submit it or discuss it, or whatever you wish in the matter, 

Mr. Curenowern. I believe the clerk has copies, and I presume the 
members have a copy of this statement. 

Chairman McConne xt, It is not a very long statement. It would 
be all right to read it. 

Mr. Curenowern, I will proceed to read it, and I may make a few 
observations as I go along, and then I will be glad to answer any 
questions after I conclude. 

1 appreciate, first, Mr. Chairman, the opportunity to appear on 
behalf of this bill, H. R. 1920, which I have introduced to amend the 
National Labor Rel: ations Act in respect to collective bargaining con- 
tracts which have been in existence for a continuous period of : 
years or more. 


(The bill referred to follows :) 
[H. R. 1920, 83d Cong., 1st sess. ] 


A BILL To amend the National Labor Relations Act with respect to collective-bargaining 
contracts which have been in existence for a continuous period of twenty-five years or 


more 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 of the National Labor Relations 
Act is hereby amended by adding at the end thereof the following new subsection : 

“(e) In the case of any labor organization which has been a party to a colle 
tive-barg aining contract or contracts for a continuous period of twenty-five or 
more years, it shall not be an unfair labor practice under any of the provisions 
of this Act for such labor organization or for any employer- 

“(1) to include in any collective-bargaining contract between such labor 
organization and such employer any term or condition contained in any 
previous collective-bargaining contract between such labor organization and 
suc h employer; and 

‘(2) to carry out any such term or condition, if the inclusion and the 
carrying out of such term or condition was not an unfair labor practice 
prior to the date of the enactment of the Labor Management Relations Act, 
1947." 


Mr. Cruenowern. The purpose of this proposed amendment to the 
act is no doubt obvious to the members of the committee. I might say 
that what the amendment does is exempt from the provisions of the 
Taft-Hartley Act any union which has had a continuous contract 
with its employer for a period of more than 25 years. I do not think 
there are very many involved, and this amendment, I might state, has 
been offered at the suggestion of the typographical union and the 


all 
po 
tl 
th 
p! 
W 
af 
k 
t! 
i! 
1 

] 
\ 

I 
( 


l, but 
vould 


‘IVE 


ning 


or 


LABOR-MANAGEMENT RELATIONS 163 


allied printing trades unions, which I understand are directly 
nvolved. There may be others. 

Much of the controversy over the Taft-Hartley Act, which I sup- 
ported in the belief that such legislation would bring about more 
harmonious relations between employer and employee, stems from 
the fact that it legislated away many collective bargaining privileges 
that had been harmoniously and satisfactorily worked out between 
union and employer for decades prior to the Taft-Hartley Act, or even 
the Wagner Labor Relations Act. These old-line unions grew up, as 
you may say, with the United States of America. The growth and 
progress of the industry in which they were engaged was concurrent 
with the growth and progress of the Nation itself. For this reason, 
it is easily understood why reconcilement to nullification of working 
agreements negotiated in a free manner between employer and union, 
and Without benefit of Government support or intervention of any 
kind. is most difficult, if not impossible. One union in particular, for 
which I have the utmost respect, has functioned in such manner in 
this country for over 100 years. 

With the development of mass production industries and attendant 
industrial problems, because of the tremendous growth of these 
industries, legislation was needed, in my opinion, to deal with such 
industrial developments as were apparent at the time the Taft-Hartley 
law was adopted. It was upon this premise that I supported this 
legislation. I remain of the opinion that the law has many features 
which are beneficial to labor and management alike. However, as has 
been said and repeated many times, even by the authors of the law, 
it was not presumed that the bill was perfect when it was passed by 
Congress. Where the act indicates a weakness, a discrimination or an 
inequity, it should be amended. It is upon this basis that I now submit 
an amendment which I believe reasonable and proper. 

In the late thirties, one of the unions I have in mind received wide- 
spread attention in a special article appearing in a national magazine 
which proclaimed it at that time as a union which should be a model 
for all. There are possibly other unions in this category. I believe 
that it would be unfair to force them to make adjustments which are 
most difficult after many years of amicable and satisfactory rela- 
tions with their employers. 

My contacts have been primarily with the printing trades unions. 
Personal observation had led me to believe that these unions have 
had amicable relations with their employers for more than half a 
century. Also, that their rules and regulations are understood and 
generally accepted by management. Moreover, by the very virtue of 
these amicable relations, they have been able to establish for them- 
selves many benefits of a permanent nature. There is such an example 
in the Third Congressional District of Colorado, the district which I 
have the honor to represent. It isthe Union Printers Home, located in 
Colorado Springs, representing a multi-million-dollar investment, 
comprising a home for the aged, a general and completely equipped 
hospital, and a modern tuberculosis sanatorium. Ownership and op- 
eration is by and through the International Typographical Union. 
The splendid and altruistic work of this fine institution is well known 
throughout the Nation and Canada. 

I might state at this point, Mr. Chairman, that committees from 
other States frequently visit this home in Colorado Springs to get 
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ideas and suggestions as to homes that they contemplate building }) 
their own States. These are church organizations, fraternal organ 
zations, and many others. Rare indeed is there an enterprise just |ike 
it which is entirely supported by the membership it serves. Never lias 
it requested or received State, county, or Federal aid, nor does it seek 
subsidies of any kind. It is excellently managed and maintains 
superior standards of operation. 

‘his institution was established in 1892 by a trade-union formally 
organized in 1852. ‘There has been great expansion over the years and 
rts alumni are found in every State of the Union and Canada. Colo. 
rado is indeed proud of the Union Printers Home. I understand at 
least one other printing trade union has a similar institution in the 
State of Tennessee. Perhaps other unions of the printing trades have 
comparable programs of which I am uninformed. There may also be 
other industries, aside from the printing trades, which have had 
labor-management and social service setups equally as commendable. 
If so, they are included in the provisions of my amendment which is 
sufficiently elastic to allow such organizations to continue their 
proper and time-honored functions. 

The purpose of my amendment is to restore to these old-line unions 
what they were able to establish entirely upon the basis of their enter- 
prise, ingenuity, and perseverance. Moreover, I am_ informed, 
through sources considered reliable, that most employers in the several! 
industries which would be affected by this amendment are not opposed 
to restoring conditions of complete freedom of contract, or to renewing 
former agreements. Of course, renewal of any prior condition would 
have to be by mutual consent of the contracting parties. In other 
words, it would merely be a return of recognized procedure in their 
respective industries. 

I would like to give you an example, an illustration, to emphasize 
the point I am attempting to make, and which I believe is germane to 
the subject, although it does not directly involve labor relations. I 
remind the committee of a development several years ago in organized 
baseball. I know all baseball fans will immediately recall this incident 
which I believe to be analogous. You will remember organized base- 
ball outlawed what was known as spitball pitchers. It was believed 
that practices indulged in by so-called spitball pitchers were improper 
and that organized baseball had progressed to a point where this type 
of pitching was no longer desirable. However, you will also recall 
that those legislating for organized baseball used wisdom in permitting 
any spitball pitcher, at the time the ruling was made, to continue as an 
active player in the major leagues for the remainder of his career. 
New pitchers were prohibited from using the spitball. 

I have not checked up on my baseball history recently, Mr. Chair- 
man. I believe I recall that Burleigh Grimes, in the National League. 
was one example of a pitcher who was allowed to continue his career, 
and I believe in the American League Red Faber, of the old Chicago 
White Sox, was another. I think there were some others that escaped 
my attention at the moment. I hope there are some baseball fans on 
the committee, because I am sure they will understand what I am 
referring to. 

This illustration supports the argument for my amendment. Not- 
withstanding two modern pieces of ligislation affecting labor-manage- 


ment relations within the last two and a half decades, one known as 
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the Wagner Labor Relations Act and the other as the Haft-Hartley 
law, there has been an unreasonable disruption of satisfactory labor- 
management relationships which have existed over a long period of 
time in certain industries. 

Some employer groups and labor unions were placed in a most em- 
barrassing position when they were no longer privileged to proceed 
with full freedom of contract. These old-line unions brought no gov- 
ernmental or legislative pressure to bear on employers and both parties 
proceeded in negotiations along the line that experience had taught 
them what was for the best interests of the industry as a whole, and 
the workers engaged therein. 

| wish it to be distinctly understood that nothing contained in my 
remarks should be construed as either general approval or disapproval 
of the contractual relationships or agreements which were freely ne- 
votiated by these unions prior to 25 years ago. Many of these mutual 
agreements between labor and management were the result of trade 
snd industry experiences and fully understood within the industry. 
l'o enter into a discussion of these contracts would be beside the point. 

We should not, in good conscience, legislate away working condi- 
tions. rights, and privileges negotiated by free unions, without benefit 
or support of Federal legislation, with employers acting in like man- 
neras free agents. There were no governmental interferences or legal 
obligations to compel either party to sign these agreements. These 
few unions, known as old-line craft unions, should be permitted to 
continue the way of life they learned in America, and to retain the 
progress they have made, not without considerable hardship, sacrifice, 
and perseverance. It should be remembered that when these unions 
established their working conditions and agreements directly with 
employers that no employer was forced or obligated by Federal law 
or regulation to accept any term or condition. Both management and 
labor were free to accept or reject any proposal, and agreements made 
between them were by mutual consent. 

I respectfully request that you give this amendment your favorable 
consideration for I am convinced that its adoption will do much to 
eliminate the rancor held in the hearts of many loyal trade-union 
citizens of this country who honestly believe that they have not been 
fairly treated. I would prefer to see these old-line unions continue 
as they did in the past, with full freedom of contract on both sides 
between labor and management, rather than to acknowledge that all 
labor unions are of the same pattern. It is encouraging to note that 
there are organizations that still desire to continue on their own, so 
to speak. I believe we should encourage them by adopting this 
amendment. 

Mr. Chairman, that completes my statement. 

I might say, just briefly, that 1 am very strongly in favor of the 
Government staying out of labor-management relations so far as 
possible. That is what I am seeking to do by this amendment, to keep 
the United States Government out of a situation where there have been 
harmonious and satisfactory relations between the union and the em- 
ployer over a continuous period of 25 years. 

I do not know how many unions are going to be affected by that, as 
I stated before. I offer this amendment at the suggestion of the allied 
printing trades unions, who feel very strongly on this subject. I have 
referred to the fact that the International Typographical Union has 
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its home, the Union Printers Home, in my district, one of the fines 
institutions, I think, in this entire land, 

And as I have studied this situation, I have become convinced 
that they have good points here, and that they are entitled to con- 
tinue to bargain freely with their employers, as they did for many, 
many years, long prior to the Wagner Act or the Taft-Hartley Act, 
and that they should be permitted to continue to carry out these con- 
tracts and agreements, which were entered into freely, without any 
pressure, without any Government interference or regulation. 

I feel very strongly on that, not alone in this situation but in others, 
Mr. Chairman. I feel that so far as possible we should keep the Goy.- 
ernment out of labor-management relations. 

Mr. Horr (presiding). Thank you very much, Mr. Chenoweth, 
for your testimony here. 

I believe some of the members might have some questions. 

Mr. Rhodes, do you have any questions ¢ 

Mr. Ruoprs. I would like to compliment the gentleman for his 
very fine statement. I think the bill certainly should have further 
study, 

I would like to ask a question as to paragraph (2) on page 2, which 

reads: 
to carry out any such term or condition, if the inclusion in the carrying out of 
such term or condition was not an unfair labor practice prior to the date of 
the enactment of the Labor-Management Relations Act, 1947. 
Now, I am wondering if, in your opinion, we should not tie that down 
to a definite date, to say it was not an unfair labor practice in the 
year 1936, or something of that nature. The way this wording is in 
the bill at the present time, vou could go back about as far as you 
wanted to, and you might run into some amazing conflicts. The 
yellow-dog contract was still legal up to about 1928, 

Mr. Cuenowern. I do not think that was legal at the time Taft- 
Hartley was passed. 

Mr. Ruopes. No: not then, but you see, “prior to the date of the 
enactment” is a very indefinite term. That could mean 10 years 
prior, 20 years prior, or immediately prior. 

Mr. Cuenowern. I appreciate those observations, Mr. Rhodes, and 
I might state that I have not given exhaustive study to this at all, 
What I was trying to do was to merely leave the employer and the 
employee in the same position that they were in prior to the enact- 
ment of the so-called Labor-Management Relations Act of 1947. That 
is, Whatever was contained in those contracts prior to that time would 
still be recognized as valid terms and conditions. 

Mr. Ruopes. I think it has a lot of merit, and certainly your state- 
ment is very instructive. 

I have no further questions, Mr. Chairman. 

Mr. Boscu. Mr. Barden? 

Mr. Barpven. Mr. Chenoweth, what this does is extend to a par- 
ticular labor organization a privilege that is denied the others? 

Mr. Cuenowern. Well, I think to an extent that is true, Mr. Barden. 
Do you not think we should give a little recognition, maybe, to a 
union that over a period of 25 years or more has had continuous, 
satisfactory, harmonious, and uninterrupted relations with its 
employer? 
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| just wonder if we should seek to impose the same regulations and 
the same restrictions on a union of that kind as we found it necessary 
to do when we passed the Taft-Hartley Act, which I supported, and 
which I still believe was sound and wise legislation. It is obvious 
that amendments and changes will have to be made as we go along. 

Now, it was also obvious, I am sure you will agree, Mr. Barden, 
that at the time we passed that act, we could not take into consideration 
every possible |: ibor situation which existed 1 a: this country. 

It may be that this is a peculiar situation. I do not know, frankly, 
whether there are other unions involved or not. And,as I stated, Lam 
offering this amendment at the suggestion of the allied trades unions. 

Now, there may be others, and if there are, I think they should 
he entitled to the same consideration. 

Mr. Barpen. We have heard very nice things said about this particu- 
lar organization, and it is not with the idea of being antagonistic 
to them— 

Mr. Curenoweru. No. I understand. 

Mr. Barpen. But I like to be fairly consistent, as I interpret con- 
sistency 

Mr. Curenowern. Well, having served on a committee with the dis- 
tinguished gentleman as chairman, I know that he is always fair and 
alWays consistent. 

Mr. Barpen. Sometimes I might be consistently wrong, but I try 
to be consistent. 

I am just wondering what kind of a problem we might run into if 
we have established as a policy in the basic law that this is bad; and 
| believe according to the law as now written, it is forbidden. 

Mr. Coenowern. is that, now ¢ 

Mr. Barpen. The type of special consideration that you extend here, 
which, as I understand it, is the closed shop. 

Mr. Curnowern. | presume that would be one of the principal 
points involved, 

Mr. Barpen. As it is now, it is bad in the eyes of the basic law as 
written: in other words, forbidden. 

Mr. Cuenowern. Well, the Taft-Hartley Act provides for a union 
shop, as I recall. 

Mr. Barpen. Yes, sir, and sometimes I wonder if that is not a 
distinetion without a difference. 

Mr. Cuenoweru. That is what I was going to ask you. Just what 
is the difference? We provide in the Taft-Hartley Act, as I recall, 
that unless a man joins the union within a certain period, he can no 
longer continue his employment. 

Mr. Barpen. Well, of course, he has a certain length of time to do 
that in, and I never have felt too warmly toward that. At the present 
moment, for instance, vou have a great number of veterans returning 
to this country, and some of them have been in service a long time, and 
things have developed in their hometowns that they do not understand, 
and maybe they left a small community that has now assumed the 
proportions of a city. 

Mr. Sure. 

Mr. Barpen. And they feel that to exhibit their honorable discharge 
ought to be enough for them to go to work, without having to go and 
pay tribute or pay a particular kind of a fee. Iam a little bit in line 
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with that. I reckon you could class me as one of these right-to-work 
boys. Some folks agree, and some disagree. But in this particular 
instance I am not exactly fussing with the privilege you extend, but 
I am wondering where the committee would be if we began to extend 
this privilege to one without extending it to all. 

Mr. Curnowetru. Well, you do extend it to all, under this amend- 
ment, to anyone who can qualify. It is not limited to any one union, 

Mr. Barven. Well, you say one that has been practicing for 25 
years. 

Mr. Cuenowernu. To any union that, for a period of at least 25 con- 
tinuous years, has enjoyed this type of labor relations with its em- 
ployer without interruption. 

Mr. Barven. Has there been any check on how many that would 
include ¢ 

Mr. Cuenowern. No; I have not made such a check, Mr. Barden. | 
think it would be very few. 

Mr. Barpen. Would that extend down to the locals? For instance, 
we will say that you have a particular organization, we will say th 
AFQ, which is a national organization. I hope not, but [ am just 
picking that out of the sky. We will say the AFQ has a number of 
locals who have, for 25 years, practiced that. Now, does this privilege 
extend up to the national level, or would it just extend that privilege to 
the particular local that had been practicing that for 25 years? 

Mr. Cuenowern. It says any labor organization. 

Mr. Barpen. What I am trying to get at: For instance, if one loca! 
had practiced for 25 years, would that extend the privilege to the 
whole national organization ? 

Mr. Cuenowernu. I think not; no. No; I think not. I think it 
would to that local alone. Iam not competent, Mr. Barden, to answer 
some of those technical points which you are raising there. But | 
think this, if you will permit the observation. I know you well 
enough, and your line of thinking and reasoning well enough to believe 
that we are not too far apart on this. I do not believe that you, afte: 
your long period of service on this committee, and very valuable serv. 
ice to your country, feel that the United States Government should 
project itself into labor-management relations any more than is neces- 
sary. I think you feel that. I feel it very strongly myself. 

Mr. Barven. After you had made such kind statements about me, 
I would have to agree with you whether I did or not. 

Mr. Curnowern. Well, I believe you really feel that. And, as | 
say, I feel it very strongly that it is a mistake for the United States 
Government to go into a situation and use pressure, and duress even. 
to force and compel contracts or agreements to be signed which are 
not the free and voluntary act of either one of the parties. 

Now, in this situation I think we have another element, Mr. Barden. 
These old-line craft unions involve men who are highly skilled and 
trained. Now, in recent years, we have seen the great development of 
the labor-union movement in this country, and men join a union and 
are full-fledged members and entitled to all the rights and privileges 
of that union without any service as an apprentice or any prior service 
of any kind. 

Now, in these unions, I believe that all of them require apprentice- 
ship training, and they only acquire their rights as full-fledged mem- 
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bers of these unions after a long period of satisfactory training and 

s I understand the situation in the newspaper field, in the typo- 
on pec al unions, the unions themselves have exercised certain respon- 
.ibilities insofar as their membership is concerned, and employers 
have looked upon the typographical union as the bargaining agent, 
the employer, | presume, so to speak. That involves your closed shop 
that vou referred to. ‘There apparently has been a situation that has 
heen satisfactory to all parties over the years. And what I am seeking 
ro do in this legislation is just keep our hands off of it and let them 
ontinue this same free bargaining which has been in effect over all 
of these years and which has been satisfactory to all concerned, that 
is. reasonably so. 

Mr. Barven. I can appreciate your position, sir. I will say this, 
that everything that has been said about this organization in this 
committee room that I have heard has been quite complimentary, and 
certainly up to date nothing has reached here that would indicate 
there was any mishandling or abuse of any power on their part. Of 
course, they have, as I understand it, continued to operate in their 
own manner, even with the law on the book. But that has been 
condoned and participated in by the Government, because no one 
has raised the issue. And I think that is due to the fact that, well, 
if I may use the expression, they behave themselves and run a good 
organization, 

1 do not know what would happen when it got to the point that 
they would restrict the number of employees. Something was said 
about that. In a particular town, for instance, there may be only 
need for 600 of this particular group. Well, there is some sense in 
not flooding that particular field of skilled men. But, of course, 
where we run into difficulty is that if we extend that to all of the 
rest, and all of the rest decide that they need 400, and somebody else 
needs 500, and so forth, when they add it up there are maybe 1,500 
poor souls in there that nobody wants, and the door is shut on them. 
So I do not know what we do with those if they were left out. 

In other words, if each occupation in the town would limit the num- 
ber of membership on the ground that to bring in more would flood 
ihe market in that particular profession, or calling, or trade. 

Mr. Bauey. That would be a closed shop, would it not ? 

Mr. Barpen. Yes. And if they did it all the way down the line, if 
the plumbers did the same thing, the painters do the same thing, 
and where there is an organization for anybody that does anything, 
and then they have one that they call the une mployed, with a crowd 
that do not do anything, I am wondering what would happen if we 
extended it down to whe re, if they allotted all of the jobs, there would 
then be 1,500 left out. 

Well, I will not press that. 

Mr. Curenowetrn. I would just like to make this observation, Mr. 
Barden. I cannot speak with authority on the situation which has 
existed over the years. But I have the impression that there has not 
been discrimination against any group or individual. So far as | 
know, any man who has had the tr aining necessary to qualify him for 
admission to one of those old-line craft unions has been able to work 
and make his livelihood and follow his union work there without 
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undue interference, without any great hardship from the union, s 
faras IT know. At least, I have just observed this ina casual way and 
in a small community. 

Now, in large cities and communities perhaps there may be a differ. 
ent situation. But that is my impression, Mr. Barden, over the years: 
that the allied trades unions have not been unfair or discriminatory 
in dealing with the members of their union. 

Mr. Barpen. Let me say this, that we can at least join hands 0) 
this one thing, and that is insofar as possibly gettine the Federal 
Government out of this situation. 

Mr. Cnenowern. I was sure that was your attitude. 

Mr. Barpven. If we keep going in that direction and keep vesting 
discretionary power in various departments, whether it be the Labor 
Department or not, every once in a while you are going to get some 
body to head the Labor Department that will not harmonize with 
particular group. They will be on this team or that team. And then 
you go through that terrible process of shaking up. So I will have to 
join you on your theory that most folks, as long as they half way re- 
spect other people’s rights, can run their business pretty well, without 
the Federal Government being their guardian, 

Mr. Cuenowern. Well, I do not want to leave the impression, Mr. 
Barden, with any member of the committee, that through all this 
period now there have not been some labor disorders where this union 
has been involved. 

As I recall it, there was a strike once for the 8-hour day, and some 
things like that, which any normal labor union would be involved in. 

Mr. Barpren. Nobody can question the right to strike so long as it 
does not involve public safety, national safety and welfare, and those 
kind of things. 

Mr. Cuenowern. But I just feel, Mr. Barden, and T believe that 
you have about the same attitude, that where labor and management 
can sit down at a table and bargain together and come to a satisfactory 
conclusion, and have been able to do that over the years, the United 
States Government has not got any business sitting at that table with 
them. 

Mr. Barpen. It is a pretty good recommendation for them. 

Mr. Cuenowern. They know that industry. They know their prob- 
lems. Let them work out their own situation. I think they ean do it 
in a very satisfactory manner, and much better if the Government is 
just kept entirely out of it. 

Mr. Barpen. That is all I have. 

Chairman McConneti. Mr. Gwinn? 

Mr. Gwinn. The gentleman from Colorado is accustomed to read- 
ing the language of the statute, and I have just been trying to find 
that language which outlawed the closed shop, and IT was trying to 
fit into that this exception. I wonder how it would read by saying: 
“The closed shop is hereby outlawed except the International Trade 
Union of Printers is excepted, or excluded.” That is about what you 
would have to say, would you not ? 

Mr. Cuenowern. No, we are not asking you to amend the Taft- 
Hartley Act in that respect. All this does is remove the Taft-Hartle) 
Act from a field of operations where a union, whether it is a printing 
union or any sort of labor union, has had that continuous contract for 
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I personally feel that is pretty good evidence that 


lane 
hon 


years or more, 
the union and the employer in that situation have been getting a mg 
pretty well together, regardless of whether it isa closed shop or W hat 
kind of a shop it is. Tam not going to argue the closed-shop Issue with 


vou at all. 
“ Mr. Gwix~. You know, we do not believe in the monopoly concept 
in America at all, do we 

Mr. Cuenowetu. No; that is right. 

Mr. Gwinn. We just have a suspicion that where there is a monopo- 
ly, down underneath somewhere is an evil. Now, if a monopoly oper- 
tes for a hundred years, it has probably pretty well run out of oppo 
sition to itself, has it not? And everybody adjusts themselves to it. 
Now, is it not a fact that the printers union goes so far in some cases 
that you cannot get into that union at all unless you are the son of 
one of the old members ? 

Mr. Cuenowetu. I never heard of that, Mr. Gwinn. I really do 
not know. 

Mr. Gwinn. There is a kind of a hierarchy built up there. 

Mr. Cuenowernu. It does not sound quite right, but it might be true 
in some instances. I would prefer, if the committee holds extensive 
hearings on labor legislation, that they include consideration of this 
amendment. Then I would like to have these men who can go into 
those details give you that information. I think you are in a good deal 
the same position as Mr. Barden. I have served on this committee with 
you in years gone by, and I think I know pretty well how you feel. 
I do not think you want to inject the United States Government into 
labor situations any more than is absolutely necessary, and I think it 
would be a fair statement that if all of the unions conducted their 
affairs in a similar manner to that of this particular union and the 
allied trades unions—I will not go into detail on all of them—perhaps 
it would not have been necessary for Congress to enact this act of 
1947, which has been so controversial, as you know, and which has 
brought about so much comment and criticism of all of it, whether 
it is good or bad. Now, I just feel that. I do not know why we have 
to have any labor legislation. If every labor union and every em- 
plover in the country could sit down and bargain collectively and 
come to a satisfactory conclusion without the public interest being 
harmed in any way, why do we have to have any labor legislation ‘ 
Why not let them take care of that themselves / 

Mr. Gwinn. You know, that ts the attitude many of us took in 1947. 
But we did not succeed in our point of view then, and now we find 
that there is so much business before the Labor Board that we have 
to increase it. 

Mr. Cuenowern. That is true. 

Mr. Gwinn. There are many breaches of contract and many unfair 
practices that had to’ be brought to justice, or to arbitration, or to 
mediation. So it looks like there is enough business that we just have 
io go on with this type of legislation. 

Mr. Cuenowetu. Do you not think the Government, perhaps. 
through its different agencies, has even solicited or promoted or pro- 
mulgated some of that business, there, and fostered and encouraged 
it? 

Mr. Gwinn. Undoubtedly. 
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Mr. Cuenowetu. You would not have so much if you did not have 
so much Government interference in these situations. 

Mr. Gwinn. That is one of the big evils, undoubtedly, that we have 
controversies that are encouraged by the fact that they think Govern. 
ment will give them an advantage of some sort. 

Mr. Coenowern. That is right. No question about it. I think it 
would be a fair observation, would it not, to state that the Govern- 
ment has no place in labor-management relations except where there 
is some great abuse and the national health and safety is being affected 
by it? I do not think that situation ever prevailed so far as these 
unions to which I referred here have operated. 

Mr. Gwinn. | approached the illegal monopoly from a different 
angle. No group has a right to create a monopoly. That is a breach 
of law and order. 

Mr. Cuenowern. But you have a situation here, Mr. Gwinn, where 
over the years, for a hundred years, the newspapers and the other em 
ployers have been dealing with these unions in a satisfactory manner, 
with everyone pretty well satisfied, so far as I am informed. 

Now, do you think the United States Government should project 
itself into that situation and drive a wedge between them? And that 
»recipitates a good deal of this business which you say is now pending 
badene these boards down here and which will be here for a good time 
to come. 

Mr. Gwinn. I would like to hear some more facts on how this par- 
ticular monopoly works. I have a suspicion that there are some facts 
down underneath there that we have not heard yet. 

Mr. Cnenowetn. I would be just as much interested as you are in 
getting those facts, and I hope that the proper witnesses will be given 
an opportunity to appear before this committee and give you those 
facts first hand as to just what the history of the operation has been. 
Tcannot dothat. Iam sorry. 

Chairman McConneti. Mr. Bailey? 

Mr. Barrey. Mr. Chairman, I missed the greater part of Congress- 
man Chenoweth’s presentation, and I am not going to take the time 
of the committee to ask questions. I am going to defer to the gen- 
tleman from Minnesota, who was here during the entire presentation. 

Chairman McConneti. Well; we will hear from the gentleman 
from Minnesota. 

Mr. Wier. Well: I might say this, Mr. Chenoweth. I want to make 
this observation, after sitting on this committee for 4 years: that it 
is rather refreshing now to find—and T do not say this to embarrass 
you—that there are many Members of Congress who, after a period of 
analysis of what has happened, find they did make some mistakes ii) 
1947 when they supported the complete bill that became law during 
that time of emotional stress and a little hysteria brought about be- 
cause there were a couple of strikes that were of great importance at 
that time. 

And now we have got the job here of untangling. That is what 
you are trying to do here to ay, salvage out of the act some of the 
legislation that has not worked well, in the interest of either man- 
agement or labor or the country. And that is what you are at- 
tempting to do here, to make amends for errors that were made at that 
time. And many of them were made in that bill. 

Mr. Cuenoweru. I might state to the gentleman that I offered this 
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sume amendment, introduced the same bill in 1948, in the 80th 
Congress. 

Mr. Wier. Was it defeated? 

Mr. Cuenowernu. It was never considered. It was introduced 
late in the session. 

Mr. Wier. In 1948, when the Taft-Hartley Act was before the 

Cuenowetu. Not at that time, no. Later, after the bill was 
pi 

Chairman McConnett. That was passed in 1947. 

Mr. Cuenowetn. In the same Congress. So it is not anything new 
as far as I am concerned. 

Mr. Wier. But now you feel that you have given considerable 
thought to this particular problem ? 

Mr. Coenowetnu. At that time, yes. And I have had the same in- 
terest over the years. 

Mr. Wier. Well, today you are trying to get this committee to con- 
ern itself with organizations such as you have in mind, this exemption 
from the act. While I am in disagreement with that philosophy of 
attempting to find a way to merit the elimination from this act of 
certain unions, it is going to be an awfully difficult job. What you 
are trying to do today : and present here today is perhaps what we will 
hear from Senator Taft. I think Senator Taft is going to be able 
to justify, as you have justified here today, the condition, the back- 
ground, and the conditions under which the construction trades have 
to operate. Therefore, he is going to attempt, at least, to make it 
possible for the construction trades of this Nation to return to a form 
bf closed shop. I have read his amendment. It is not a closed shop. 
It gets to that stage that Congressman Barden just spoke of, a fringe 
relationship to the closed shop. He puts just enough in there so that 
he can defend himself against the return of the closed shop. 

I would like to support the measure that you have here. 

Mr. Cuenowernu. I appreciate that, Mr. Wier. 

Mr. Wirr. I would like to do anything to loosen up some of the 
uncalled for, and I shall not use the word “punitive.” but penalizing 
sections of the bill. Because I have operated under them, tried to 
operate under them. 

But I have come to the conclusion that it is going to be awfully difli- 
cult to put within the structure of the Taft-Hartley bill any such 
exemption, even the amendment of Senator Taft for the construction 
trades and the amendment that you propose here today. Under your 
amendment, as it reads here, there would be a number of fhe old trade 
organizations that would be a party to this. 

Mr. CHENOWE TH. I do not know how n many. 

Mr. Wier. I have in mind several that would qualify. And I think 
you ought to clarify that, because you run into some involvements that 
may take up some time, in the fact that some of our internationals 
play a large part in the contracts of local unions. As a matter of fact, 
at one time the International Typographical was the parent of all 
contracts. And so, under your amendment, I think that all local 
unions, your local union in C olorado Springs, your locals in California, 
my locals in Minnesota, the locals in West Virginia—I think they 
would all be able to qualify as eligible for this elimination from the 
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provisions of the closed shop section, which is enumerated by the num- 
ber of the section. 

There would have to be some qualification there, or you would leave 
us with further difficulties as we move along as to what unions, whether 
they are the local or the parent body, are entitled to this exemption. 
But your amendment says all unions. 

Mr. Cuenowern. All labor organizations. 

Mr. Wier. All labor organizations, yes. That would mean all of 
the local unions that had been in a contractual relationship with their 
employers in their locality over that period of time. 

Mr. Cuenowernu. Twenty-five years or more. 

Mr. Wier. That is correct. And that would apply also to such 
unions as the plumbers. 

Mr. Curnowern. But no union would be barred that can qualify, 

Mr. Wier. That is what I say, yes. So we ought to see where we 
are going here. ; 

Mr. Cuenowern. Would your idea be to restrict, to use a little more 
restrictive language? Would you want to include the locals ¢ 

Mr. Wier. You perhaps do not know my position, but I can remedy 
it very easily: by eliminating it entirely. 

Mr. Crenowern. You mean the whole act ¢ 

Mr. Wier. The whole section dealing with the closed shop. 

Mr. Cirenoweru. Well, I do not want to enter into a general dis- 
cussion with the gentleman over the Taft-Hartley Act, and I do 
not want my silence to indicate that I agree with the gentleman that 
the act was a bad piece of legislation. 

Mr. Wier. You are moving in my direction. 

Mr. Curnowern. As I say here, in this prepared statement, I think 
everyone admits that amendments should be adopted wherever they 
are shown to be necessary. 

Now, I conceive this amendment here as one that I believe would 
be desirable. They say Senator Taft has some and others have some. 
Witnesses have been appearing here before your committee for sev- 
eral days, I understand, all of them in good faith, and all of them 
honestly proposing some amendment to the law. 

Mr. Wier. Mr. Chenoweth, as of today, I think there are two major 
moves in this field in the direction that vou are taking. One of them 
is the Members of the House and the Members of the Senate who also 
subseribe to the direction that Senator Taft has taken with his con- 
struction trades amendment. Now, we have had a number of witnesses 
here on behalf of the printing trades. 

Mr. I see. 

Mr. Wier. We have several bills. So the two fields in which this 
movement for elimination of that provision has taken place are pre 
senting legislation in both the House and the Senate. 

Mr. Cuenowern, Tam not familiar with the others that have been 
presented as to the printing-trades position, because I have not con- 
ferred with any of them. 

Mr. Wier. I think Congressman Dingell and Congressman Rhodes 
have presented them. 

Mr. Curnowern. I have not conferred with them, I might state to 
the gentleman, so this was offered entirely on my own initiative, after 

consulting with some of the iabor-union leaders in my district there. 
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Mr. Wier. What would happen, Congressman, with the about 
1.200 local unions that [ believe are affiliated with the parent body 
of the typographical; call it 1,600 locals throughout the United 
States, at least that; what would happen to those local unions that 
have been organized in the last 5 or 6 years and have been in con- 
tractual relationship only during that period‘ In other words, 
then, part of the typographical would enjoy this elimination. And if 
you are going to put the date, the Congressman across the aisle 
suggests going back 10 or 15 years, which would make some differ- 
ence. But in recent years, according to your bill, you would have 
a number of the typographical and printing-trades unions that have 
not been organized this length of time. 

Mr. Curnowetu. Most of them are pretty old unions. 

Mr. Wier. Most of them, yes; but you have had some new ones. 

Mr. Cuenowern. IT had not anticipated that particular situation, 
I might state to the gentleman, and undoubtedly there are other 
technical conditions which should be more clearly defined. 

Mr. Wier. You might as well make complete coverage of an indus- 
try. 

Mr. Curnowern. I rather think that that is what those who have 
talked to me had in mind, and I think that is probably what I would 
have in mind. 

Mr. Wier. Yes, complete coverage of the industry; that is what 
you are alluding to. 

Mr. Cuenowetu. But when you are referring to the Typographical 
Union, you usually refer to the International Union. 

Mr. Wier. Yes. 

Mr. Cuenowetnu. You do not refer to a single local in one small 
town. 

Mr. Wier. But your bill speaks of local unions. 

Chairman McConnetyi. I would like to make a comment at this 
time and ask a question. 

That isa roll call vote. Is it worthwhile for us to come back ¢ 

Do you gentlemen want to ask any specific questions, and can you 
get them in in 10 minutes, or do you want to come back ¢ 

Mr. Wier. By the time we come back, it will be after 5. 

Chairman McConneiy. How important are the questions? Other- 
wise, we can end it right here, if it is agreeable. 

Mr. Exvuiorr. I am willing to waive my right to ask the gentleman 
questions, Mr. Chairman, in order that we may go and vote. 

Chairman McConnetxi. All right. This will close the hearings for 
the week. We will meet again next Tuesday at 10 a. m. 

There will be included in the record at this point a statement sub- 
mitted by Congressman J. Frank Wilson, of ‘Texas, and, as an at- 
tachment thereto, an article by Sylvester Petro, associate professor 
of law, New York University. 

(The material referred to follows :) 


STATEMENT OF THE HONORABLE J. FRANK WILSON, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF TEXAS 


When the matter of amending the old Wagner labor law came before the House 
during the SOth Congress, I thought action by the Congress was long overdue, 
since labor leaders had combined themselves under the freedom of the Wagner 
labor law which had been slanted in their favor by the administration then in 
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power, and T gladly voted for what was known as the Hartley bill when it was 
passed by the House. I still think the Hartley bill as originally passed by the 
House was a much superior bill to the weakened-dewn Taft-Hartley bill as it 
passed the Senate and the House later. 

In my opinion, the best article I have read by anybody on the effect of the 
Taft-Hartley law has recently been written by Prof. Sylvester Petro, associate 
professor of law, New York University. I think the article is timely and dis. 
cusses the working of the Taft-Hartley law from the standpoint of the general 
public, as well as the standpoint of the general good for the greatest number and 
from the standpoint of labor and management. 

When l’rofessor Petro accuses the drafters of the Taft-Hartley bill of draft- 
ing a weak and faulty bill, he does qualify this later in his article by saying it 
was probably a product of recognizing political realities. 

Labor leaders have seen fit to call the Taft-Hartley law a slave-labor bill and 
have built up great propaganda along this line. This was never true—and, of 
course, they knew it—but, in order to try to get back to the easy days of the old 
Wagner labor law, they were willing to use any slogan that would have a chance 
to unite the labor forces against the bill. 

While I think the so-called Taft-Hartley law was a great improvement over 
the Wagner iaw, | do think it is subject to criticism on the identical grounds 
upon which Professor Petro criticized it, and they are these : 

(1) The act failed miserably to deny union leaders and many unions of speci 
privileges not permitted to any other citizen or any other organization. 

(2) The enforcement of the act was left to administrative discretion rather 
than setting out clear, distinct provisions of law (to control the actions of beth 
labor and management. 

In my opinion, unions in many instances are guilty of greater monopolist: 
practices under sanction of law than any other group in the country. T have 
introduced a bill for four consecutive terms since | have been in Congress to 
take from labor its exemptions under the Sherman Antitrust Act, the Clayton 
Act, and the Norris-LaGuardia Act. To say that labor is not a commodity does 
not answer the question. The use of labor operating in great combines by labor 
leaders, sometimes by deliberate agreement with manngement, is un entirely 
different proposition. There is no question but that in these modern days, when 
one labor leader or one small committee of laborers can by one single word 
slow down or stop any of the creat industries in this country even though the 
future welfare of the Nation might depend upon the production of that industry 
and even though the labor leaders may have agreed with some part of maniuge 
ment in a sub rosa agreement that the market place was oversupplied with his 
product and the price might be held up by reason of a work stoppage—to say 
that this is not in violation of the antitrust laws to me does not make sense. 

Some quarters have suggested permitting discharged strikers to vote in plant 
elections upon union representation. To me, this would enhance and ineresse 
labor trouble in this country manyfold and would, in fact, stir up labor unrest 
rather than minimize it. I think to require management as well as labor to take 
non-Communist Oaths is innocuous and only fair and should have been included 
in the original law. 

To enlarge the NLRB would perhaps change the political complexion of the 
members for a short time but would in no way meet the problem involved with 
regard to the present NLRB's attempt to repeal the law by Executive fiat. We 
should create a real court of law to handle disputes: set up rules of evi 
dence and rules of law to cover the fair, aboveboard bargaining rights of bot! 
parties ; set up unfair labor practices of both parties and what their effect would 
have upon the rights of the parties so as to insure full, fair, and reasonable 
collective bargaining without the interference of the executive or the legislative 
department. 

The General Counsel of the NLRB certainly should be independent and respon 
sible to the Chief Executive or to Congress, preferably Congress; and further, 
private parties to the dispute—either labor or management—should have the 
right to go into a court of law to enforce their rights under the law. 

The old propaganda about yellow-dog injunctions was largely a myth, just as 
the myth created by certain labor leaders that the Taft-Hartley law was a 
slave-labor law. 

Employers certainly should be guaranteed free speech and the right to criticize 
union policy, and this right should also be guaranteed to labor. 
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Both labor and management should be restrained from engaging in secondary 
poyeotts. The secondary boycott should not be changed from its present meaning 
in the Taft-Hartley law. 

Whatever penalties ure set up in the law for participation by individual mem- 
hers in unauthorized strikes should remain and should be strictly enforced. 

Management should have the right to fire any man in its employ who belongs 
to 2 subversive organization or one who believes in or teaches the overthrow 
of this Government. 

[ certainly do not believe that employers should in any case be required to 
colleet union dues, assessments, or fines. 

Above all, I think the right of any individual to work, if he is willing to do a 
full day’s work for a reasonable day's pay, should be preserved, and he should 
not have to join a union in order to be allowed to do this. 

I think any revision of the Taft-Hartiey law should outlaw industrywide bar- 
gaining; should permit every man and woman in the United States to have a 
free choice as to whether or not he or she desires to belong to a union; that 
his or her decision upon this point should not in any way affect his employment 
under the act. 

In my opinion, as long as we in this country do not place the public welfare 
of the whole country above the special privilege of a few, we will continue to 
experience labor unrest and the continued grab for power by a certain percentage 
of labor leaders and others who seek to make their position in the union stronger 
und more appealing and thereby accrue to themselves greater power and prestige. 

| believe this Congress will vote for a full, fair but firm labor law, and I think 
the time is long overdue when the American people are entitled to have such a 
law on the books. 

I do not think this will in any way decrease union membership or the interest 
of union members in proper union activities but will, on the other hand, protect 
the constitutional rights of every citizen against coercion and high-handed 
methods that have been used many times by both management and labor. 

Rutes concerning treatment of labor by management should be equally strong 
and equally clear and equally well enforced. 

In my opinion, we will not see the end of unnecessary and uncalled-for strikes, 
slowdowns, unauthorized strikes, secondary boycotts, coercion, and all the other 
evils that now are attendant upon this domestic problem until we write a fair, 
firm labor-management law dealing directly with all the intricate problmes that 
necessarily go along with labor-management difficulties. 

I recommend that every member of the committee read the discussion of 
these problems by Professor Petro, and to this end I am tendering this com- 
mittee a copy of this article to be placed in the record of these hearings. 

I know thousands of people in my own district who belong to labor unions, and 
they talk to me and write me their views, and I cannot believe that they want the 
Congress of the United States to pass a one-sided bill in their favor. I do not 
believe the honest, God-fearing laboring man wants to be set off as a minority 
group with special privilege, but wants the same law to apply to him that applies 
to every other American citizen. 

He wants the law to be fair and impartial but he does not want special favors 
at the expense of the general public and at the expense of the welfare of this 
country. 


THE DEVELOPING LAW—COMMENT ON CURRENT LABOR PROBLEMS—ON AMENDING 
rHe Tart-HartTLey Act 


(By Sylvester Petro, Associate Professor of Law, New York University ) 


The Taft-Hartley Act has been largely a failure in terms of its own express 
objectives, and this failure is owing to one basic deficiency: the act does not 
apply to labor unions the rules which effectively govern the conduct of all other 
persons or institutions in this country in the pursuit of their own interests. 
The argument of this paper is that the Taft-Hartley Act needs to be strengthened. 

The failure of the act is traceable, in depth, to many causes. But those of 
concern here are all subject to one generalization. The act fails to embody 
tightly and coherently the practical measures which its own policy and the logic 
of that policy require. The policy of the Taft-Hartley Act is, basically, tradi- 
tional liberalism and its legal and economic subpolicies. the rule of law, and 
free-market capitalism. The fundamental flaws in the act trace directly, 
although perhaps not ultimately, to its failure to apply the inherent logic of 
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traditional liberalism. Weak and faulty draftsmanship is only a superticia 
and relatively unipygertant flaw in the act. Basic and important are (1) the 
act’s failure clea#”y and unequivocally to deny unions the special privilege 0} 
engaging in conduct legally allowed to no other person or organization; and (2 
the closely related failure to replace “administrative discretion” with the rule of 
jaw in labor relations.’ 

This is not necessarily to say that the failures were the product of oversight 
or lack of understanding. On the contrary, there is reason to believe that at 
least some of the proponents of Taft-Hartley were entirely aware of the practical 
measures required by a traditional liberal policy in labor relations, and that the 
failures here charged to the act were the product simply of political exigene 
But hope springs eternal. Political considerations may not always militate 
ugainst a comprehensive incorporation of traditional liberal measures in the 
national labor policy. The country may one day conclude that it is too costly 
to operate forever in a state of frenetic confusion, with special privilege as the 
guiding policy. When and if such a day arrives, it will be well to have at hand 
some acquaintance with the relationship of traditional liberalism’s rule of law 
and free-market principles to the problems of labor relations, The sad experience 
resulting from the Taft-Hartley Act’s failure to espouse wholeheartedly the rule 
of law and free-market principles will then be useful. 


TAFT-HARTLEY AND THE FREE MARKET 


Free-market principles are simple ones. All persons must be free to engage 
or not to engage in all peaceable productive activity, subject to broad and gen 
erally applicable rules of the game. This means in labor relations that persons 
have a right to sell their labor or not to sell their labor, and to attach price or 
other conditions to the sale. These rights are, or should be, universal. If I price 
my labor at a level satisfactory to myself, I am exercising a privilege granted 
by the free market. But if, while doing so, I take action which denies a similar 
privilege in others, I am destroying the free market for them. So, if my fellow 
workers and I decide to strike because we are dissatisfied with current Wages 
or working conditions, we are exercising a free-market privilege. But if, while 
striking, we take steps designed to restrain others from working at the waxes 
or under the working conditions which we have rejected, we are destroying the 
free market, as far as those others are concerned.” 

These principles control the Taft-Hartley Act, but only to a certain point 
Thus the act clearly states in section 7 that employees have a right to engage in 
or to refuse to engage in concerted activities, and in section 8 (b) (1) (A) that 
unions commit an unfair practice where they restrain or coerce employees in 
the exercise of the rights granted by section 7. These provisions might well 
have been read as prohibiting all picketing in connection with strikes, even in 
connection with primary strikes, since picketing is plainly coercive of the right 
to refuse to engage in concerted action.* In fact, the framers of the Wagner 
Act expressly said that they refused to outlaw union restraint or coercion of 
employees because they feared that to do so would induce the courts to hold 
that all picketing was unlawful.’ So, when the framers of Taft-Hartley pro- 
ceeded to outlaw union restraint or coercion, one might properly infer that they 
intended the result that the framers of the Wagner Act had feared. On the 
other hand, there is no explicit evidence that the framers of Taft-Hartley in- 
tended to outlaw all picketing. Indeed, the insight to be gathered from the 
proviso to section 8 (b) (4) suggests the contrary, at least in connection with 
otherwise lawful strikes called by a majority union, 

The civilized good sense and the liberalism which created free-market concepts 
require the total elimination of picket lines.’ It is all very well for some judges 


' Documentation of a brief general study, such as this purports to be, poses some ex- 
tremely difficult problems. Full presentation and detailed analysis of all the authorities 
involved in the features discussed or criticized would be impossible as well as unduly 
burdensome in an argumentative paper like this. Whenever it seems particularly desirable 
or appropriate, however, reference is made to material which has a bearing on the point 
in issue or which amplifies a position which time and space restrictions here have per- 
mitted only an extremely summary treatment. 

*For fuller discussion of the place of free-market principles in labor relations, see 2 
Labor Law Journal 403, 483 (June and July 1951). 

®’ Work cited at footnote 2, at p. 323 (May 1951) and at p. 8083 (November 1951). 

4H. Rept. 1147, 74th Cong., 1st sess. (1935), at pp. 16-17; S. Rept. 573 on S. 1958 
74th Cong., Ist sess. (1935), at p. 16. 

* Subject, of course, to the Supreme Court's analysis in American Steel-Fouwndries vy. 
= — Central Trades Council, 257 U. 8. 184 (1921) ; of 2 Labor Law Journal 483 (July 
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and members of the National Labor Relations Board to discount the viciousness, 
he violence, and the intimidating insults steadily produced by picket lines as 

mere unimportant manifestations of “animal exuberance.” But, when the prob- 

lem is given serious thought, it must become plain that society's stake in peace 
< too high for such detached sophistry. There is, in fact, nothing closer to the 

heart of civilization than the absolute outlawry of violent, coercive methods of 
pursuing self-interest. There is no civilized society in any proper sense to the 
extent that violent and coercive methods of pursuing self-interest are institu 

tionalized and condoned. Only a moment's reflection is needed to clarify and 
emphasize this point—or a rereading of the Duke of Burgundy’s lines, toward 
the end of Henry V. 

To the extent that the Taft-Hartley Act condones picketing, therefore, it is 
inconsistent with itself, and with the free-market principles which provide its 
basic orientation. Futhermore, it is to that extent responsible for the violence 
and the depredation which have marred the country in the last 5 or 6 years 
from coast to coast and from north to south, in innumerable picketing situ- 
ations. Had there been no picketing, there would have been no violence. It is 
as simple as that. Furthermore, let those who see in this approach the ugliness 
of illiberality consider the strong possibility that nondiscriminating persons may 
well associate strikes themselves with the violence which is properly attributable 
to picketing, not to strikes. A recent article by Mr. Westbrook Pegler, for 
example, demonstrates how easy it is to slip from the accurate observation that 
much picketing amounts to “criminal insurrection” to the plainly erroneous 
conclusion that there is nothing sacred in the right to strike.” Mr. Pegler to 
the contrary nothwithstanding, there is much good sense and social value in 
the traditional liberal position that the right to strike must be preserved at all 
costs, always assuming that the strike is lawfully conducted for a lawful objec- 
tive. The great danger is that, by insisting now upon the right to coerce, the 
fur more precious right to strike may ultimately be lost. 

As another example of the inconsistency of Taft-Hartley with its own tradi- 
tional liberal principles, tuke the case of overtly “peaceable” picketing for recog- 
nition or organizational purposes. A good case can be made out for the argument 
that, properly construed, Taft-Hartley does outlaw such picketing.’ But, if so, 
the outlawry has not been sufficiently inescapable to force the NLRB to hold 
accordingly.’ And to the extent that the NLRB has been able to avoid holding 
such picketing unlawful, the act is inadequate. It is inadequate in this regard 
because it is impossible to justify the compulsion to union membership which 
picketing amount to. Such picketing coerces 


organizational and recognition 
from 


employees in the exercise of the right, granted by section 7, to refrain 
Indeed, it is the worst, inasmuch as it is the most 


joining a labor organization.” 
Therefore, since it has been held permis- 


widely used, form of such coercion 
sible under Taft-Hartley, the act is, in one form or another, to blame. It is 
to blame—if it intended to outlaw such picketing—in not making the outlawry 
perfectly clear, or in not abolishing the NLRB and substituting a genuinely 
judicial agency whose fidelity to congressional purpose, while it could never be 
insured, would at least be more probable. On the other hand, if the act was 
not designed to outlaw such picketing, it is deficient in the sense that it failed 
in a most important respect to follow through on its own logic. 

The act implements traditional liberal opposition to coercion of union mem 
bership, to some extent, by its prohibition of the closed shop; but it violates tra 
ditional liberalism by its condonation of the limited*union shop. Reasonable 
minds may differ as to the importance of the latter. One might say, in facet, 
that the act does not, at bottom, ever permit the compulsion of union member 


ship: that it permits only the compulsion of the payment of union dues. Yet 
even this amounts to a condonation of an undue degree of compulsion, It is very 


difficult to make out a genuinely good case for torcing a man to pay dues to a 
union, which he does not wish voluntarily to join, as a condition to his employ 
ment. Even that much compulsion puts the union in the category of a taxing 


New York Journal American, January 4, 1953, p. 
™For an excellent analysis of the whole problem, see 20 University of Chicago Law 
Review 109 (1952). See also 2 Labor Law Journal 803 (November 1951). 

8In Perry Norvell Company, SO NLRB No. 47 (1948), the NLRB held that nothing in 
the Taft-Hartley Act makes recognition picketing by a minority union an unfair practice 
where no other union has been certified. 


* Articles cited in footnote 7. 
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agency—an arm of government. Far-seeing unionists, as well as traditional |i} 
erals, might well object to the placing of unions in that category. Traditions 
liberals will unequivocally resist any governmental action which tends to im 
pose or to sanction conditions on employment, even the requirement that ay 
employee must coutribute to a union in order to keep his job. 

One of the many ironies in the current political scene is that perhaps the 
most clearly defensible free-market feature of the Taft-Hartley Act is likely 
to be modified soon. The act now declares that strikers shall not be eligible 
to vote in a representation election where they are not entitled to reinstate- 
ment in the plant in which the election is to be held.” This section is operative 
in the situation where an election is held after a strike has been called and the 
employer has replaced some or all of the strikers, as he had a complete right 
to do under the Wagner Act and continues to have under the Taft-Hartley 

The reasoning behind the confirming of this right of the employer to replace 
economic strikers, scarcely ever properly explained, is vital in understanding 
the significance of the Taft-Hartley measure in question, and of the real nature 
of the demand by unions for its repeal. Two lines of traditional liberal thought 
converged to establish this right of replacement of economic strikers. In the 
first place, the right was an expression of the social interest in preserving to 
employers their right to continue production, and to workers their right to offer 
their services at will. In the second place, the right of employers to replace 
strikers or of other workers to apply for the jobs the strikers had vacated 
represented a typical, liberal, free-market check on excessive union demands: 
the thinking here being that the situation in the labor market would tend to 
moderate union wage demands, just as the competitive situation in the product 
market tends to keep prices in line: an intelligently run union would be dis 
couraged from striking for substantially higher wages when there were workers 
available and willing to take jobs at the current wages, just as an intelligent 
businessman is discouraged from raising the prices of his products when his 
competitors are inclined to sell at current or event lower prices. 

The Supreme Court's confirming of the right to replace economic strikers thus 
appears as one of the soundest, most sensible, and most liberal features of the 
National Labor Relations Act. Like all traditional liberal measures, it inte!li- 
gently implements the American ideals of personal freedom and social productiv- 
ity. Without in any way restricting the right to strike, it attends at the same 
time to the social interest in continued production at a wage level which un- 
eoerced workers find satisfactory. No one does or can coerce people to take 
jobs which union members choose to vacate in striking for higher wages; cer 
tainly employers are in no position to coerce them. When those people apply 
for jobs which strikers have vacated, they are merely expressing a personal 
desire to work at existing wages—a desire as much entitled to social approval 
as the desire of the union to compel a wage increase by its concerted withdrawa! 
from work. A union which calls for a strike for higher wages at a time when 
other workers are willing to take jobs at existing wages is, in fact, acting either 
arrogantly or simply unintelligently. When the same union seeks by coercion 
and compulsion to keep other workers from taking the jobs vacated by the 
strike, it is acting antisocially as well. Unions have a natural right to be both 
unintelligent and antisocial, as well as arrogant. But when they choose to exer- 
cise that right, they are scarcely in a position to complain if society should take 
reasonable steps to defend itself against the stupidity and to discourage the anti 
social conduct. 

This is the relevant context for discussion of the Taft-Hartley measure which 
provides that strikers not entitled to reinstatement are not eligible to vote in a 
representation election in the bargaining unit which they have voluntarily 
left. In one of the best examples of audacious nonsense of modern times, the 
unions have called this a union-busting measure. This is the same as saying 
that society is somehow vicious in deciding to refuse to encourage unintelligent 
union conduct. When unions call the measure in question a union-busting de- 
vice, they are insisting on being specially privileged to continue in power not- 
withstanding their demonstrated incompetence. Society has a strong interest 
in safeguarding the right of employees to self-organization ; but it has no sensible 
interest in encouraging stupid union conduct. If a union is busted while the 
measure in question is law, it is the union’s own conduct, not the law, which 
is responsible. To permit strikers to vote in representation elections in bar- 


Sec. 9 (¢) (3), NLRA: of Pipe Machinery Company, 76 NLRB 247 (1948). 


pa: L. R. B. v. Mackay Radio & Telegraph Company, 1 Labor Cases, 17,034, 304 U. S. 338 
(1938). 
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gaining units in which they no longer Belong would be to reward their union 
for its unintelligent conduct; that union would not be disadvantaged as it would 
be by its erroneous conduct, conduct which resulted, among other things, in 
dealing the strikers out of a job. More than that, it would tend to foist unions 
on employees in many instances, contrary to the express national policy favoring 
free employee choice. It makes no sense of any kind to give strikers a voice 
in deciding whether a union is to represent the workers in a plant in which 
the strikers themselves are not employed and in which they have no job rights. 
The current employees are the ones who should decide whether or not they should 
be represented, or by which union. Preserving in those employees their free 
choice of bargaining representatives requires the preservation in them of the 
right to vote out the incompetently operated union, and to vote in a more intelli- 
gent one. And in this election the ballot boxes should not be stuffed. 

One can readily understand why unions, especially incompetently run unions, 
should clamor so vociferously for a right to stuff the ballot boxes. The difficult 
thing to accept is that this patently egregious demand is being seriously con- 
sidered by the responsible political authorities of the country today. 

Other substantial deficiencies in the Taft-Hartley Act are the product, not of 
the specific substantive rules laid down by the act, but of its procedures and its 
administrative machinery, in particular its continuation of a quasi-judicial 
agency instead of establishing a genuine rule of law in labor relations. 


Vaft-Hartley and the rule of law 

The basic elements of the rule of law applicable in labor relations may be 
stated almost as simply as the companion free-market economic principles. The 
rule of law means clear rules of the game and as effective enforcement of those 
rules as is possible, consistent with the paramount interest in fairness and 
honesty. The experience of mankind shows that disinterested judges, if, after 
having been selected on the basis of their learning (legal and otherwise) and 
their judicial temperament (which really means only fair-mindedness), they are 
liberated of undue influence by being given permanent tenure in office and irre- 
ducible salaries. This is not to say that all these factors are always absolutely 
indispensable to the good judge. It is only to say that, by and large, these factors 
are more likely than any others to produce disinterested, able judges. 

The Taft-Hartley Act has failed to establish the basic features of the rule of 
aw. It has substantially failed in providing effective relief against the very 
union conduet which it condemns; and it is not all strange, therefore, that it has 
substantially failed to discourage such conduct. The general inadequacy of the 
act in this regard may be demonstrated by reference to two of the types of union 
conduct whieh it plainly outlaws: (1) Union coercion of the employee's right 
to refrain from concerted action (that is, the right to refuse to join in a strike 
or a picket line or some other type of boyeott); and (2) union coercion of 
employer discrimination against nonunion workers (that is, by means of the 
closed shop and other discriminatory union practices). 

Any observer of labor relations over the country as a whole knows that such 
onduct by unions is about as widespread today as it was before Taft-Hartley 
prohibited it. 

As regards overt coercion by unions, the act might have moderated the situa- 
tion somewhat—although it could eliminate the coercion entirely only by pro- 
hibiting all picketing in number—had it provided for immediate injunctive relief ; 
and had it inescapably forced the NLRB to issue back-pay awards against unions 
whose coercion had caused employees loss of pay and other damage, As matters 
stand, neither immediate injunctive relief nor money damages are available 
inder the act as deterrents to union coercion. It is true, of course, that it is 
impossible to justify the NLRB’s holding that the act does not empower it to 
assess money awards against union coercion,” but then, as has been said herein 
before, that fact does not entirely relieve the act of responsibility. Be all that 
as it may, the important fact to keepin mind at this point is that the act provides 
no real sanction at all against union coercion and in protection of the piously 
declared right of employees to refrain from concerted activities. It does little 
good to declare such a right and at the same time impose no sanctions for 
violation of the right. 

Much the same analysis applies to the act's failure to eliminate the closed shop 
and other forms of union discrimination against nonunion workers. All over the 
country employers are yielding to unlawful union discrimination for the simple 
reason that they cannot rely upon the law to protect them if they resist, even 
though their resistance is the only real means of enforcement of the declared 


“Cf. 51 Columbia Law Review 508 (1951); 2 Labor Law Journal 83 (February 1951). 
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national policy. There is only one formn of effective protection against or dis 
couragement of such union action—immediate injunctive relief.“ To withhold 
that form of relief is virtually to negate the ban on union discrimination. Unions 
have long sought to free themselves of the rule of law; they have long sought the 
special privilege of engaging in unlawful conduct without having to face the 
possibility of the injunctive relief which is available against all other persons 
who threaten irreparable injury by their unlawful action. It was one thing for 
unions to urge that the power of judges to issue injunctions should be rigorous 
regulated at a time when the law had not clearly defined the permissible litmits 
of union action. But it is entirely another thing to say that injunctions in labor 
disputes are ulways unjustified. Where it is perfectly clear that a union js 
engaging in unlawful conduct and that the remedy at law for the injury done } 
such conduct is inadequate, denying injunctive relief is about the 
declaring that the unlawful conduct is lawful.” 

This mode of legalizing unlawful conduct is as unhealthy as it is foolis 
The Taft-Hartley Act and the Norris-LaGuardia Act should be amended to mal 
it possible for private parties to secure directly from the Federal courts injun 
tive relief against unlawful union or employer conduct in labor disputes, Thy 
experience with the “secondary boycott” injunction suits in the Federal district 
courts under the Taft-Hartley Act aimply demonstrates that Federal dist 
judges are by no means inclined to issue injunetions overly freely. That 
perience shows, in fact, that the Federal district judges are unduly restrict 
in issuing injunctions. In not a few instances they have denied injunctive 
lief where even the NLRB thought it should be granted.’ 

The rule of law insists that private interest groups must never be allowed | 
usurp the power of government in matters of general concern. This means that 
the Taft-Hartley provision encouraging the settlement of jurisdictional disputes 
by intraunion action must be repealed.” 

The public interest in the manner in which work is assigned is too great 
leave with unions the decisive voice. The public's concern is with allocation 
of work in accordance with rational, efficient standards. The eiuployer’s con 
cern is precisely the same. But unions are concerned with one thing alone 
vetting the jobs in dispute for their own members. Unions are “above” 1! 
practical considerations of efficiency in production with which society and the 
employer are preoccupied. Hence, when unions or union agencies make a decision 
in regard to work allocation, they use such “standards” as historical accident 
(that is, which union happened to represent workers in the given occupation 
first), political strength (which union is less likely to rock the boat if the juris 
dictional award goes against it), or balancing the awards (that is. spreading 
the work around as far as feasible). The public interest in an ever-evolving 
efficiency of production is served only by the employer. That is why the Taft 
Hartley Act must be amended unequivocally to preclude all union power to in 
terfere with employer discretion in the allocation of work. 

The rule of law—or, What amounts to the same thing, effective enforcement 
of the national labor policy-—requires a number of other legislative changes 
The Taft-Hartley Act's prohibition of “excessive or discriminatory” union initia 
tion fees ought simply to be repealed, and no other similar prohibition substi 
tuted for it. The measure is inherently weak, as is evidenced by the fact 
that the Congress found it necessary to give the NLRB discretion to decide 
when union fees are “discriminatory or excessive.” If Congress is unable to 
define precisely what it means by discriminatory or excessive fees, it ought to 
keep still about them. Similarly, Congress should repeal its loose prohibition 
of “featherbedding.” Of course the Nation should not condone the waste of 
precious human resources which featherbedding involves. But it has hundreds 
of thousands of able agents all over the country—agents who, if given half the 
chance, will do more than any administrative agency or court to eliminate waste 

of manpower. The reference here is of course to employers. Employers can be 
depended upon to resist featherbedding demands successfully without any spe 
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wCf. Jaffe v. Newspaper & Mail Deliverers’ Union, 97 F. Supp. 443 (D. C. N. Y., 1951) 
“Cf. Quigg, The Use of Injunctions in Labor Disputes. 3 Labor Law Journal 105 (Feb 
ruary 1952): Teller, The Taft-Hartley Act and Government by Injunction, 1 Labor Law 
Journal 40 (October 1949). 

® Blumenthal, Mandatory Injunctions and the NLRB, 2 Labor Law Journal (January 7 
1951). 

* For an extended treatment of this matter, together with detailed proposals, see Petro, 


Job-Seeking Aggression, the NLRB, and the Free Market, 50 Michigan Law Review 497 
(1952). 


effect 
packi 
empl 
no r 
com 
june 
sno 
or 
mini 
have 
viol: 
owl 
mil 
one 
last 
Loo 
avo 
the 
nha 
hat 
exe 
son 
for 
cor 
anu 
of 
els 
of 
of 
in 
CoO 
su 
fr 
as 
Ww 
si 
d 
n 
h 
} 
1 


LABOR-MANAGEMENT RELATIONS 183 


ific ban on featherbedding. All they need in order to make their resistance 
effective is a law which makes it impossible for unions to use coercion in 
packing up such demands. So, if the Taft-Hartley Act makes it possible for 
euiployers to secure injunctive relief against union coercion, featherbedding is 
no real problem. Specifically, the aet should outlaw all union coercion, all 
compulsory unionism, and all forms of secondary labor action—and make in- 
imnetive relief effectively available against such action. If it does that, there 
sno need of a specifie provision against featherbedding 

Eitfective enforcement of national labor policy and the rule of law require 
venerally, as a matter of fact, that private parties (whether unions, employees, 
or employers) be allowed to prosecute unfair practices on their own, if the ad 
ministrators of the act choose not to prosecute. It is probably desirable to 
have an adequate staff, headed by a general counsel, whose duty is to prosecute 
violations of the act. But there is absolutely no justification in either theo- 
retical or practical terms for denying private persons the right to bring their 
own actions, if the administrators of the act refuse to prosecute. Giving ad- 
ministrative agents a monopoly on prosecution of the NLRA has proved to be 
one of the most foolish, most impractical, and most antisocial products of the 
last generation. It has foolishly created arbitrary administrative power for no 
good reason at all, although everyone agrees that arbitrary power is to be 
avoided at all costs. It has been impractical in the sense that it has aggravated 
the already unfortunate delays incident to legal action, It has been antisocial 
inasmuch as many persons definitely aggrieved by plain violations of the NLRA 
have been unable to secure relief because the responsible administration, in the 
exercise of its unreviewable authority, has decided that the case is, for one rea 
son or another, not important enough to prosecute. Surely the time has come 
for a hardheaded, straightforward, genuinely liberal reevaluation of the whole 
concept of “administrative justice.” 

Along these lines, it would seem that the paramount considerations of policy 
and practice require the integration of the State courts in the general scheme 
of enforcement of the national labor policy. As I have argued extensively 
elsewhere,” practically all the relevant considerations point ot the desirability 
of bringing the State courts into the picture. We have a single judicial head 
of the country—the United States Supreme Court. Appeals lie to that Court, 
in due course and subject to reasonable rules, from the decisions of all the other 
courts of the country, in matters of national concern or national law. With 
such appeals available from the decisions of State courts, there is absolutely 
no reason to believe that we shall not get as uniform a national labor policy 
from a conscious and deliberate program of enlisting the aid of the State courts 
as we now have. In fact, once the system is clearly established and understood, 
we shall probably have more uniformity than the present, hopelessly confused 
situation has produced. We shall also have taken a long needed step in the 
direction of integrating the State and Federal judiciaries, and, to that extent, of 
making ourselves a single nation. At the same time, we shall have preserved 
the positive values inherent in the States-rights position: The State courts will 
have secured a dignified and important place in the national scheme of things. 

Virtually every matter discussed so far in this article has pointed to the 
necessity of a reexamination of the role of the National Labor Relations Board. 
In one way or another, the Board figures prominently in each of the criticisms 
here expressed. On the whole, it would seem that the Board has cost, or is 
costing, much more than it is worth. It has not effectively enforced the 
national policy against union unfair practices. It has not been an instrument 
for national uniformity in labor relations law. It has not even provided speedy 
justice. On the contrary, it has in several instances stood in the way of effec- 
tive enforcement of national labor policy. It has made a mockery of national 
uniformity by its queer refusals to assume jurisdiction in many cases. It has 
distorted rather than clarified national law. And it has, as a result, become 
fouled up in a tangle of confusion and delay largely of its own making. Unfor- 
tunately, it is impossible to document these charges fully in the time and space 
presently available, but reference to the studies cited in the preceding footnotes 
will provide the supporting evidence and analyses.” 

In the circumstances, it would seem that the case for abolishing the NLRB 
eannot be evaded. The Board should have all judicial functions taken from 


Rs See my paper, Participation by the States in the Enforcement and Development of 
National Labor Policy, in New York University Fifth Annual Conference on Labor, p. 1 
(1952). 

8ST have tried to present the case more fully in the article cited in footnote 17. 
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it. In a modified form, some type of regional structure should be maintained 
for the conduct of representation elections, subject to clear and exhaustive leg 
islative rules. But only a proper court (or courts) should have jurisdiction 
over unfair practice (“complaint”) cases, whether brought by private parties or 
an administrative agent..® Perhaps there should be experimentation for a whi 
with a constitutional labor court, which would hear appeals in labor cases from 
lower courts. The existing members of the NLRB might be appointed to tha 
court (for the criticisms here voiced are in no sense personal criticisms ; they ar 
based on the conclusion that constitutional courts are better servants of the 
judicial function than administrative agents are). Meanwhile, a_ suflicient! 
large number of Federal district judges should be appointed, and the salaries o; 
all Federal judges raised. Our Government should begin to spend money 
wisely for basic governmental functions, The habit might spread. 

Plea for traditional liberalism 

Traditional liberalism, its rule of law and its free-market economic principles, 
commend the proposals which have been made here. ‘Traditional liberalism js 
no scholar’s tancy. It is an organic way of life which has simply grown, and 
where it has taken root, nations have flourished. The adoption of traditiona 
liberal measures in labor relations alone will not solve all the world’s problems 
But they will tend to produce there, as they have wherever they have been tried, 
an extremely desirable scheme of things: a liberal, humane, expeditious, and 
intelligent set of social measures, within which individual human beings are as 
free as can be to pursue their own interests and, while doing so, to add to the 
social fund. It is true, of course, that this way of life plays no favorites. A\|! 
persons have the same duties, as well as the same rights, the same freedoms 
as well as the same responsibilities, in the traditional liberal scheme of things 
The only trouble with it is that its greatest strength is also a weakness. Tradi 
tional liberalism can survive only among a sturdy people. 

Chairman MeConne tu. The schedule for next week will be: Pau! 
M. Herzog, Chairman of the National Labor Relations Board, on the 
24th; George J. Bott, General Counsel, on the 25th; and Robert Den- 
ham, formerly General Counsel of the Board, on the 26th. 

It looks like an interesting week coming up. 

Now, as you understand, the committee is very much interested in 
considering all phases of the Labor-Management Relations Act. We 
are particularly interested in the p ‘actical workings out of the pro 
cedures prescribed in the act for the Board. We also want to see if 
the procedures can be made more effective, and especially we want to 
see if we can end some of the delay we have found in the past in the 
handling of cases. 

So the hearings will adjourn until next Tuesday morning at 1! 
o'clock. 

(Thereupon, at 4:55 p. m., a recess was taken until Tuesday, Feb- 
ruary 24, 1953, at 10 a. m.) 


” For further discussion of this matter, see 3 Labor Law Journal 387, especially at pp 
447-448 (June 1952). 
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TUESDAY, FEBRUARY 24, 1953 


House or Represen rat ives, 
ComMirrert ON Epucation anp Lapor, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in the main hear- 
ing room of the Committee on Ways and Means, Hon. Samuel K. Me- 
Connell, Jr. (chairman) presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kearns, Hoff- 
ian, Bosch, Holt, Rhodes, Wainwright, Frelinghuysen, Barden, 
Kelley, Powell, Lucas, Bailey, Perkins, Howell, Wier, Elliott, Land- 
rum, Metealf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minority 
clerk; Edward A. McCabe, general counsel; Jock Hoghland, assist- 
ant general counsel: Russell C. Derrickson, chief investigator; and 
Ben H. Johnson, investigator. 

Chairman McConnetu. The hearing will please come to order. 

We are very pleased to have with us today as the first witness for 
the week, Mr. Paul M. Herzog, Chairman of the National Labor Re- 
lations Board. 

Weare pleased to welcome you, Mr. Herzog. Ido not know whether 
you wish to read your statement or summarize it, after which the 
members would like to ask some questions, and also our counsel. 


STATEMENT OF PAUL M. HERZOG, CHAIRMAN OF THE NATIONAL 
LABOR RELATIONS BOARD 


Mr. Herzoc. I would prefer, Mr. Chairman, if it is agreeable to the 
committee, to read a fair share of the statement, because I think it will 
save time in the long run, although it may seem a bit lengthy at the 
outset. 

Chairman McConneit, As you wish. Proceed, Mr. Herzog. 

Mr. Herzoa. If the committee desires to interrupt me at any time, 
| would be glad to be interrupted, although I realize that is not your 
normal practice. 

I might say in opening, Mr. Chairman and members of the com- 
mittee, that in reading this statement I am reading the statement 
of the 5 members of the National Labor Relations Board, and 1 am 
speaking for my 4 colleagues as well as myself. It is obvious that in 
replying to questions I may not necessarily be speaking for all of the 
members of the Board, as I am sure the committee would not want us 
to caucus every time a question is addressed to me. I hope in most 
cases I will be speaking for all of them or a majority of them, but 
it may not be universally true. 

185 
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Chairman McConne ti. If you will clarify that as you go along, 
saying “This is the opinion of the Board as 1 know it as Chairman,” 
or “This is my personal opinion,” that will be helpful. 

Mr. Herzoc. I doubt if T will remember to say it before every an- 
swer. Twill doit where Tean, I think you can assume that I believe 
[ am speaking for the Board except in those cases where I qualify it, 
If Tam wrong, my four colleagues are here, and are quite vocal when 
necessary. 

May I proceed, then, sir? 

Chairman Proceed. 

Mr. Herzog. For the third time in 6 years, the members of the Na- 
tional Labor Relations Board respond gladly to the call of this com- 
mittee, to contribute whatever they can to the congressional objective 
of improving the labor legislation on the statute books. As in 1947 
and 1949, we appreciate that your task is a heavy one. We recognize 
that clarifications, changes, and improvements are still in order; we 
stand ready, now as then, to offer technical suggestions on the basis of 
the Board’s actual experience in administering the existing statute. 

As in the past, we are here only as your administrators, not as the 
advocates or the defenders or the architects of any particular policy. 
If we hesitate to express value-judgments on particular legislative 
proposals that are before the Congress, it is because, as quasi- ~judici ial 
oflicers, our role is and must be a different one. We are here to prof- 
fer help where we can, to ask it where we must. We come here, pre- 
cisely as we have come before, in the capacity of Congress’ trustees 
for the administration of the Labor-Management Relations Act, ready 
to give a periodic accounting of the Board’s trusteeship. We testify 
today, as we have endeavored to do our work throughout, in what the 
President recently called the overpowering light of national interest. 

Because we appear here as public officials, and also as your first non- 
congressional witnesses, we are conscious of a special obligation to 
try to think and to spe: ak in terms of the national interest alone. To 
attempt this not to accomplish it, of course. For, so long as Ameri 
cans breathe the pure air of free expression and free inquiry, no 2 
economic groups, no 2 legislators, no 2 public officials, probably not 
even any 2 citizens, are likely to envisage the national interest in ex- 
actly the same way. It is better so at the beginning, although not 

always better so at the end; in initial diversity lies America’s strength, 
but in ultimate fusion rests her hope. Yet lasting fusion in the re: alm 
of policy, like fusion in the physical world, cannot result from the 
impact of solid opposites. It must begin with a process of melting 
down, with prejudgment liquefied in the fiery crucible of truth. 

So it will not contribute greatly to the passage of constructive labor 
legislation if those who appear before you insist, whether consciously 
or otherwise, upon identifying the national interest with self-interest, 
or group interest, or even prior predilection. Some such identifica- 
tion is perhaps unavoidable, but unless there is a conscious attempt to 
avoid it, a mere compromise of counterpressures—something which 
does not always coincide with the national interest—could well be 
the outcome. The clearest light can be thrown upon the high path 
which the Congress seeks to follow, and which the chairman of this 
committee suggested in is opening statement last week, by witnesses 
who will hold back a little of that skepticism which they normally aim 
at the suggestions of others, so that they may direct it at their own pro- 
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posals instead. That, at least, is the spirit in which the five members 
of the National Labor Relations Board testify before you today. 

We are here, not to say what is good or what is bad, but to suggest 
what may be practical and what may not. As the Board’s aflirmative 
proposals will reveal, we seek not more power, but less. For a gener- 
ation, often for excellent reasons demanded by the circumstances of 
the time, the trend has been for the Government to increase its activity 
in encouraging or in regulating the collective bargaining process. 
Since 1935, and in other ways since 1947, this Board has been assigned 
an active role in that development. 

We reiterate the hope that Congress will find no reason to enlarge 
the Board’s role, because the freedom of American employers and 
labor organizations, dealing from approximately equal strength, to 
make their own collective bargains with a minimum of Government 
intervention still seems to us the best road to industrial stability. That 
this road has its pitfalls is no reason not to take it. That it cannot yet 
be followed all the way, because certain conduct of employers and 
unions impinges so deeply upon others’ freedom that some community 
control remains necessary, is also no reason not to take that road as 
far as we safely can. 

Of course, the responsibility for the choice of road is not yours alone. 
Five years ago, in a speech delivered at Los Angeles, I made the 
following observation : 

Neither labor nor management can expect the representatives of the people to 
stand idly by unless they are prepared to fulfill their own obligations. Each 
must enter negotiations with the assumption that ideas that seem abhorrent at 
the beginning of the bargaining process may prove acceptable at the end. Men 
who ask other men to display elasticity of mind must be ready to manifest it 
themselves. Inflexibility breeds inflexibility ; extreme positions engender oppo 
site extremes in others. If labor and management desire to bargain freely with- 
out the constant tutelage of government, both must shun the advice of extremists 
within their own ranks. 

This is not only desirable but essential, if we are to avoid imposing an unbear 
able strain upon governmental processes, whether at the National Labor Rola 
tions Board or elsewhere. The more a government has to do, the less likely it is 
to do it well. The more government does, the less room will be left for industry 
and labor to solve their own problems. But unless they move toward wise solu 
tions themselves while time still remains, they will find their fellow citizens, 
who—like Nature—abhor a vacuum, calling upon government to fill the void. 

These observations seem to me no less true today than when I first 
uttered them in 1948. 

Because we have appeared before several committees of the Senate 
and the House since we were charged with the administration of the 
Labor-Management Relations Act of 1947, it seems unnecessary to 
burden you with too full a report of the Board’s stewardship during 
the past 514 years. We assume, however, that this committee desires 
some picture of what the Board has been doing. We offer quantita- 


1 Address of the Chairman of the NLRB before the Town Hall, Los Angeles, April 19, 
948. 


2See the Board's testimony, through its Chairman, before the following committees: 
(1) Joint Committee on Labor-Management Relations, May 24 and June 11, 1948, on the 
operation of the LMRA of 1947, at pp. 49 and 1119 (2) Committee on Labor and Public 
Welfare, U. S. Senate, February 1, 1949, on S. 249 (repeal or amendment of the LMRA), 
at p. 116. (38) Committee on Expenditures of the House of Representatives, March 23, 
1950, on Reorganization Plan 12, at p. 1083: Committee on Expenditures, U. S. Senate, 
April 6, 1950, at p. 112, also on plan 12. (4) Committee on Labor and Public Welfare 
U. S. Senate, August 28, 1951 (by Acting Chairman Reynolds), on S. 1972 (building 
trades), at p. 61. (5) Subcommittee on ~— and Labor of the House of Representa 
tives, June 1, 1951, on H. Res. 73 (on the WSB), at p. 191 (6) Subcommittee on Labor 
and Public Welfare of U. S. Senate, Mareh 18, 1! 15 52, on Communist domination of unions, 
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tive information only, believing that it is not for us to make the quali. election 
tative judgments. Others will cert ainly be ready to contribute those. ‘here I 
Since August 1947, over 78,000 cases have been filed with the NLRB. oqses Us 
involving charges of unfair labor practice or requests for employee “To t 
elections. These do not include the more than 50,000 petitions fop ‘< not 
elections to authorize a union shop, which were eliminated by Congress under 
over a year ago. All cases were filed in the 28 regional and subregion, fully, 
offices, which are under the supervision of the General Counsel. Dy. becals 
ing these 5 years, 36 percent of the cases arose out of charges of wn faiy wood. 
labor practice—28 percent against employers, and the remaining & the as 
oe against labor organizations. The other 64 percent of the tora delays 
ave been petitions for elections by secret ballot to determine ey). can be 
ployees’ choice of bargaining representative. exper 
might say the trend is moving a little bit more in that direction, chane 
so that if you look at the past year it is probably 67 and 33 percent, not 0 
a 2-to-1 ratio in favor of election cases, Natio 
The great majority of these cases, fortunately, were closed hy Th 
settlement, by withdrawal or by administrative dismissal in the like « 
regional offices, or sometimes by adjustment after a hearing had pron 
been scheduled. About 80 percent of the 50,000 representation cases but t 
filed during the past 514 years have been handled entirely in these rat he 
field offices, with the remaining 20 percent requiring decisions by tiona 
the Board in Washington? It is encouraging to report that assis\ 
three-quarters of the Board’s 31,700 elections since 1947 have been mucl 
conducted by mutual consent of the employers and unions concerned. ever 
I might say parenthetically, gentlemen, that in those elections l. 
about 87 percent of the eligible voters participate, as a general thing. were 
Only 8 percent of the 28,000 unfair labor practice cases reach the poss 
Board members for formal decision.* labo 
I call your attention to the footnotes in this particular part of cede 
the statement because a great deal of the statistical information in subs 
which the committe is interested is contained in those footnotes. | stat 
have other information which I can give you in response to questions. the 
These percentages of field adjustments are all to the good, but — 
they still leave the ultimate quasi-judicial work, involving the more oh 
difficult and more controversial cases, to the Board members and inflo 
their staffs in Washington. During the first 6 months of the present pr 
fiscal year the 5 Board members issued 1,330 decisions. This comes to TI 
approximately 10 decisions for each working day, and establishes a inte! 
record high in the Board’s long history. In December alone we oh 
issued 47 decisions in unfair labor practice cases and 221 orders in hen 
mitt 
* About 1 ropnenentation case in every 10 has been filed (a) by an employer or (b) by “ 
employees seeking decertification of an incumbent union. as 
*The remaining 92 percent of the unfair labor practice cases were closed as follows 
About 19 percent were settled in the regions; 48 percent were withdrawn by the com adn 
lainants ; 21 percent were dismissed administratively by regional offices or the General ap 
—— ; and another 4 percent were closed after notice of hearng or even the conclusion on 
5’ This is at the rate of over 2,650 a year, as compared to about 2,000 in the last 2 fiscal ac 
years, and to 989 during the last year under the Wagner Act. Approximately 10 percent 
of today’s are in unfair labor practice cases, and the remainder in representation matters — 
During fiscal year 1952, about 30 percent of the former type of decisions, and 5 percent : 
of the latter. were made by the full Board of 5, rather than by panels of 3 members. 


These normally involved the most complex or precedent-making cases. 
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plection eases.® Most important for increased speed in casehandling, 
there iS no longer any of that prot racted dead time during which 
ases used to await assignment for review, 

To turn out such a mass of work has become our obligation, but it 
‘s not our objective. The Board’s objective is to do equal justice 
ynder the law. Our problem is to handle each individual case care- 
fully, and yet to do so rapidly enough so that the parties do not suffer 
because that equal justice is delayed.’ The trend at the moment is 
wood. Now that a large number of the older cases are passing down 
the assembly line during these winter months, the more disturbing 
delays will continue to disappear, if only the Board’s funds and staff 
can be maintained close to the present level. For the first time in my 
experience, and probably in the Board’s entire 18 years, we have a 
chance of being in a position to provide the speedier service which 
not only the Congress, but also the employers and employees of the 
Nation, have every right to demand. 

The Board’s suggestions to the committee for affirmative legislation, 
like our replies to questions, cannot be directed primarily to issues of 
broad substantive policy, which are not the Board’s rightful concern 
but that of the administration and the Congress. We direct them, 
rather, to some changes which we believe will tend to increase opera- 
tional efficiency or to clarify ambiguities in the existing statute. If 
assistance can be provided us in these matters, the Board will be that 
much better able to concentrate upon its task of administering what- 
ever policy is written into the law of the land in 1953. 

|. We believe that it would be in the national interest if the NLRB 
were freed from the statutory chains which now make it all but im- 
possible for us to cede jurisdiction over local controversies to State 
labor boards. Under section 10 (a) of the present act, we cannot 
cede any cases to State tribunals, unless they are enforcing statutes 
substantially identical with the Federal law.$ As there are no such 
statutes, there has been no cession of jurisdiction since 1947. From 
the very beginning, the present Board has had no desire to expand its 


®As a result of this improved production, the formal proceedings awaiting Board de- 
cision in Washington are now down to 400, as against over 550 on July 1, 1952. But the 
inflow continues heavy, with about 3,200 proceedings pending in the field, and with the 
General Counsel having done a most effective job in expediting the handling of repre- 
sentation cases in the regional offices. 

The remainder among the 4,200 proceedings now pending are either in Washington on 
administrative appeal to the Board or General Counsel; or are before trial examiners for 
intermediate reports; or—in more than 250 instances—are en route through the courts 
for enforcement. These 4,200 proceedings represent about 4,800 cases, as cases separately 
filed are often consolidated with others for more efficient processing at and after the 
hearing stage. 

7For a discussion of the jovtions involved, see the staff report of the Senate Subcom- 
mittee on Labor and Labor-Management Relations (82d Cong., 2d sess.) on the problem of 
delay in administering the LMRA (1952). 

This report says, among other things, at p. 2: 

“It should also be added that the investigator found no ‘horrible’ examples of bad 
administration. On the contrary, he was impressed with the general competence and 
sense of devotion to the job which he found prevailing among Board staff in the field and 
in Washington. The investigator found an admirable willingness on the part of the staff 
to bo pe methods of improving operations and a capacity to examine their own work in 
a critical way.” 

*Sec. 10 (a) of the LMRA, 1947: “* * * The Board is empowered by agreement with 
any agency of any State or Territory to cede to such agency jurisdiction over any cases 
in any industry (other than mining, manufacturing, communications, and transportation 
except where predominantly local in character), even though such cases may involve labor 
disputes affecting commerce, unless the provision of the State or Territorial statute ap- 
Plicable to the determination of such cases by such agency is inconsistent with the cor- 
responding provision of this Act or has received a construction inconsistent therewith.’’ 
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jurisdiction; indeed, some of you will remember how many of oy, 
difficulties with the former General Counsel derived from his unwil). 
ingness to acquiesce in the Board members’ desire to contract it.’ 

We suggest the same change in the act that we suggested 5 years 
ago.” That was stated before the joint congressional committee of 
Mr. Hartley and Senator Ball in 1948. We believe that the Board 
should again be authorized to negotiate cession agreements with State 
Boards similar to those in effect before 1947, deciding on the basis of 
experience and necessity exactly where the line should be draw, 
As of new, no line can be drawn at all. 

We believe that the National Labor Relations Board has more thay 
enough to do, without dissipating its energies upon predominantly 
local controversies where, even though Federal jurisdiction may at- 
tach as a matter of constitutional law, the impact upon interstate 
commerce is negligible in practice; that the States should not be 
inhibited from experimenting with labor-relations legislation where 
local enterprises are concerned; and that there should no longer be 
a no man’s land in those borderline trades where the NLRB, in 4 
spirit of self-abnegation, declines to exercise jurisdiction, but where 
the States do not dare proceed because of the present limitations 
contained in section 10 (a). I think Congressman Barden will re- 
member our testimony in 1948 to the same effect, and the proposed 
changes mentioned in footnote 10, although not in great detail. All 
these things can and should be accomplished without impairing the 
supremacy of national law and policy wherever existing Federal 
jurisdiction is exercised. 

2. On the basis of 51% years’ experience, but particularly upon 
that of the past year, the Board has now Bate Hse that the non- 
Communist-affidavit provision contained in section 9 (h) of the act 
has outlived its usefulness. We suggest that it be replaced—and I 
underscore that—by something more effective. We believe that the 
provision performed a valuable service during the first few years that 
it was in effect; that its usefulness has diminished as those at. whom 
it was aimed have devised newer techniques to circumvent it; that 
the suggestions recently made to make the affidavit provision more 
potent or more palatable are likely to create greater difficulties than 
they will resolve; and that this Board should no longer be charged 
with the duty of administering whatever further policy Congress 
may adopt to deal a deathblow to communism in labor organizations. 

It is plain that the problem will not solve itself. We do not for a 
moment suggest that, if section 9 (h) is indeed repealed, it can be 
replaced by nothing. This is no time to leave a vacuum. On the 
contrary, we believe that a stronger and a surer technique is what is 
needed to combat those few false leaders who would convert American 
trade unions into instruments of class war. The many labor organi- 
zations that have done such a splendid job in cleaning house them- 
selves are entitled to the backing of us all, even though it is true they 
have not been inclined to ask for the assitance of Government. 


® Hearings of Senate Labor Committee on S. 249 (Sist Cong, 1st sess.), at pp. 138-141, 
176-177 (1949). 

1” See NLRB testimony before Joint Congressional Committee on Labor-Management 
Relations (80th Cong., 2d sess.) in June 1948, at pp. 1125, 1131, 1135, and 1143. We 
merely suggest that the requirement of consistency appearing after the word “unless” be 
eliminated, 
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The Board’s attempts to give full effect to the non-Communist- 
afidavit provisions of the act. are set forth in detail in our testimony 
of last March before the Senate subcommittee that investigated the 
tire problem." We call attention not only to our own testimony 
but that of the General Counsel on this subject. We have consistently 
declined to permit the truth or falsity of the affidavits themselves to be 
jitigated in ordinary Board proce eedings, lest our hearings become a 
time-consuming forum for testing out the issue of Communist affilia- 
tion. Instead, “consistently with an intention expressed by Congress 
in 1947, over 300 dubious affidavits have gone over to the Department 
of Justice for investigation and for possible prosecution for false 
swear ing. 

Our conclusions have crystallized considerably since we testified 
early in 1952—that was before Senator Humphrey’s committee on 
the Senate side—as the symptoms of evasion by suspect union officers 
have become more aggravated. The juggling of such officers has 
continued. Several officers have declined to identify their signatures 
or to affirm the truth of their affidavits, when questioned about them 
before congressional committees or grand juries, pleading their con- 
stitutional “right against self-incrimination. A recent attempt by 
the Board to prevent abuse of its processes by requiring that further 
aflidavit be filed by such persons, as a condition of continued com- 
pliance by their unions, was recently held by a Federal court to be 
beyond our authority, and we have been enjoined from proceeding 
along those lines for the time being. All these developments and 
disappointments impel us to urge tha it a new and more direct attack 
be made upon the problem of communism in certain labor unions. We 
do not believe that this Board, whose other responsibilities preclude 
its becoming sufficiently expert in the delicate field of subversive ac- 
tivities, would be the most effective instrument for that attack. 

There is no easy answer to this problem, and surely, gentlemen, 
there is no perfect one. But here, as on every issue in life, there are 
such things as better answers and worse ones, and the difference be- 
tween the better and the worse, however slight, can be extremely im- 
portant. All in all, we now believe that the better solution, whatever 
its disadvanage, would be (1) to eliminate non-Communist. afli- 
davits from the Labor-Management Relations Act, and (2) to assign 
the investigation of Communist leadership in labor organizations, 

especially those operating in defense industries, to some outside tri- 
bunal such as the Subversive Activities Board, which would possess 
the skills to inquire into and decide the issue whenever it is properly 
raised. Let me emphasize that we would not be in favor of No. 1 
unless No. 2, or something like it, were substituted for it. Once the 


"Hearings Before Senate Subcommittee on Labor and Labor-Management Relations on 
Communist Domination of Certain Unions. Testimony of Chairman Herzog and General 
Counsel Bott at pp. 89 to 120. 

See also the report of that subcommittee, published in January 1953, which points out 
objectively the advantages and disadvantages of the many suggestions advanced during 
these hearings (83d Cong., 1st sess.). 

At the last count, 140,000 affidavits of local and international union officers were on 

» with the NLRB. Four indictments and one conviction have been secured since 1947, 


during the past year. The Board and the General Counsel have just reexplored the 
proble m of lis 9 most eatasne torily with the Department of Justice. 
4.0.A. Herzog (U. S. D. C., D. C.), Jan. 37. 1953. (31 L. R. R. M. 2301.) Weare 


taking an sonnel. 

‘We therefore do not disagree with the ultimate recommendation at pp. 8 and 9 of the 
nent of the House Committee on Un-American Activities for the year 1952 (S2d Cong., 
St sess.). 
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final decision was made by some such tribunal, pursuant to due py 
cess, the NLRB should accept its findings and refuse its own seryicg 
and all legally enforceable bargaining rights to any union whe 
found in fact to be Communist-dominated. We ask that the Cop. 
gress give earnest consideration to this suggestion. 

3. The ensuing suggestions arise out of the Board’s desire to hay. 
some parts of the statute clarified, so that we may follow the co». 
gressional intent with greater certainty. We have to decide cases wit) 
the tools that lie at hand; in some instances we would welcome sharper 
ones. 

Witnesses other than ourselves will no doubt press the committee 
to project any clarifications of the statute in one direction or j) 
another. As your administrators, we must deny ourselves the luxury 
of preference. The very reason why we ask occasional guidance js 
that ambiguities in the present law have sometimes given the Board 
members too much freedom to choose between conflicting policies. We 
are here, then, to ask what congressional policy is, not to propose 
what it should be. We would not legislate any more than we imagine 
you would have us do so. 

We do not purport to cover all, or even most, of the areas of un- 
certainty. The Board believes, however, that a few examples will at 
least disclose the nature of the problems that have been troubling us. 
Other problems, unmentioned here, will no doubt stimulate Members 
of both Houses to offer legislation; still others, which once gave the 
Board serious concern, have worked themselves out with the passage 
of time, or have been resolved with sufficient certainty by intervening 
decisions of the courts. I will give one instance of it later toward 
the end. 

(a) We ask first that Congress give us further guidance on one as- 
pect of that welcome amendment, enacted in 1951, which relieved the 
Board of the burden of conducting referenda to authorize union-shop 
agreement. That was Public Law 189 of the last Congress.° The 
amendment preserved that part of the original 1947 statute which 
provided for deauthorization elections. Last year a question arose 
whether the Board should entertain a deauthorization petition in the 
middle of a contract term and, if so, how soon after the election a vote 
to rescind the union-shop authority of an incumbent union should take 
effect. Neither the statutory language nor its legislative history 
offered us much help in deciding the question, but—once a case was 


% Public Law 189, 82d Cong., 1st sess., approved October 22, 1951. The amendment, in 
pertinent part, reads as follows: 

“(b) Subsection (a) (3) of section 8 of said Act is amended by striking out so much of 
the first sentence as reads: ‘; and (ii) if, following the most recent election held as 
provided in section 9 (e) the Board shall have certified that at least a majority of the 
employees eligible to vote in such election have voted to authorize such labor organiza- 
tion to make such an agreement :’ and inserting in lieu thereof the following: ‘and has at 
the time the agreement was made or within the proceeding twelve months received from 
the Board a notice of compliance with sections 9 (f), (2), (h) and (ii) unless following 
an election held as provided in section 9 (e) within one year preceding the effective date 
of such agreement, the Board shall have certified that at least a majority of the employees 
eligible to vote in such election have voted to rescind the authority of such labor organiza 
tion to make such an agreement :’ 

“Section 9 (e) of such Act is amended by striking out all of subsections (1) and (2) 
and inserting in lieu thereof the following: ‘(1) Upon the filing with the Board by 20 
per centum or more of the employees in a bargaining unit covered by an agreement 

etween their employer and a labor organization made pursuant to section 8 (a) (3), of a 
petition alleging they desire that such authority be rescinded, the Board shall take a 
secret ballot of the employees in such unit and certify the results thereof to such labor 
organization and to the employer.’ * * *” 

nly 30 deauthorization petitions were filed before enactment of this measure, and 35 
in the shorter period since. 
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jefore us—we had to decide it. The Board made its decision, by a 
ty Z vote, in the A. & P. case about 4 months ago. 

fhe majority held that the 1951 amendment ‘should be construed to 
elieve employees immediately of the union-shop obligations imposed 
by unexpired collective-bargaining agreements upon Board certifica- 
tion of the results of a vote to rescind. The majority opinion found 
that Congress could not have intended the compulsory union-shop 
provision to continue in effect until the rest of the contract expired, lest 
employees who desired to escape be subjected to too long a postpone- 

vent of the fruits of the balloting. The dissenters, on the other hand, 
maeel that Congress could not have wanted to impair the obligation 
of the wnion- -shop clause in midterm and that the majority opinion 
would unnecessarily unstabilize existing contractual arrangements by 
stimulating the filing of such deauthorization petitions. The principal 
labor organizations ‘of the country have expressed the same concern. 
If the majority, of which I was a member, was wrong, we were very 
wrong indeed, and a correction is in order. If, however, we were right 
about what Congress had in mind in 1951, it would be better for Con- 
gress to say so itself in 1953, rather than have so important an issue 
decided only by administrative interpretation. 

(b) The sections of the present act—8 (b) (4) (D) and 10 (k)— 
which deal with so-called jurisdictional disputes also give too much 
discretion to your administrators.’ The main difficulty lies in the 
fact that the language, as it now appears in the statute, leaves room 
for many different. substantive interpretations as to what conduct is 
a violation and what is not. In the leading cases arising under these 
sections, the Board members divided, usu: ally on a 3-to-2 basis—at 
the beginning, at least—as to the kinds of disputes the 80th Congress 
intended to regulate.** 

Was Congress concerned only with the traditional jurisdictional 
dispute, the simple boundary- line dispute over the allocation by an 
employer of a particular work task which arises between two unions, 
each representing different groups of his employees? Or was Con- 
gress also aiming here at controversies arising out of the demand of 
an outside union, representing no employees, that an employer assign 
particular work to its members, rather than to the member of another 
union or to nonunion employees who are already on the job? A 
majority of the Board has so held, but that does not necessarily mean 
that we were right. 


“Great Atlantic & Pacific Tea Co. (100 N, L. R. B. No. 251): motion for recon- 
sideration denied on January 6, 1953. Chairman Herzog and Members Houston and 
Pete rson joined in the majority opinion, with Members Murdock and Styles dissenting. 

™S8. (b) (4) To engage in, or induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, where an object thereof is: * * * 
(l}) foreing or requiring any employer to assign particular work to employees in a par- 
ticular labor organization or in a particular trade, craft, or class rather than to em- 
ployees in another labor organization or in another trade, craft, or class, unless such 
emp Jloyer is failing to conform to an order or certification of the Board determining the 
bargaining representative for one es performing such work. 

“10. (k) Whenever it is ean that any person has engaged in an unfair labor practice 
within the meaning of paragraph (4) (D) of sec. 8 (b), the Board is empowered and 
directed to hear and determine the dispute out of which such unfair labor practice shall 
have arisen, unless, within ten days after notice that such charge has been filed, the 
parties to such dispute submit to the Board satisfactory evidence that they have adjusted, 
or agreed upon methods for the voluntary adjustment of the dispute, such charge shall 
be dismissed.” 

* Moore Drydock (81 N. L. R. B. 1108); Juneau Spruce (82 N. L. R. B. 650): Irwin 
Lyons (82 N. L. R. B. 916); New London (91 N. L. R. B. 1008). See also the Board's 
testimony before the Senate Labor Committee in 1949 on S. 249, pp. 156-157. 
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Where an outside union is involved, did Congress intend that the 
Board should not consider such factors as the original neutrality of 
the employer, or the prevailing custom in the industry? Did Coy. 
gress mean, rather, that the Board should simply accept and aflirm 
the selection already made by the employer? That is what the 
majority held. 

Turning to the more traditional jurisdictional dispute, what stand- 
ards did Congress have in mind for its resolution? For example, 
how much weight should the Board give industry tradition, or the 
earlier award of an arbitrator or a parent labor organization? Te 
statute contains no standards. 

These are some of the questions that the present provisions raise, 
The Board has sought to answer them, on a case-to-case basis, but 
‘andor compels us to say that we are not wholly satisfied with our 
answers. A clearer definition of the congressional objective, supple- 
mented by a broader grant of authority to the Board to delegate 
decisions on work-task disputes to outside experts, would go far 
toward making these sections of the act more effective.® 

(c) Section 8 (d), which defines the obligation to bargain, contains 
several provisions whose intent remains far from clear. The Board 
has done its best to construe them, but here again clearer indications 
from the Congress would be most helpful. We call attention to two. 

The section provides in part that the obligation to bargain “shal! 
not be construed as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in a contract for 
a fixed period, if such modification is to become effective before such 
terms and conditions can be reopened under the provisions of the 
contract.” The Board has held that, unless the other party has waived 
the matter, this provision does not relieve a party to a contract of the 
obligation to negotiate in midterm on some bargainable matter which 
was not, to use the statutory words, “contained in” the earlier written 
agreement. Of course, if the subject matter was covered in the con- 
tract itself, section 8 (d) makes clear that there is no obligation upon 
either party to negotiate to modify it before expiration. 

But suppose the issue, while neither mentioned nor waived in the 
written agreement, was consciously explored by both parties during 
the negotiations before its execution? May one of the parties insist 
upon reviving the issue during the life of the contract? Or does the 
proposal’s very omission from the original agreement, following cis 
cussion in the negotiations, make that omission a part of the con- 
temporaneous bargain made by the parties, although it was not literal- 
ly “contained in” the contract? To ask these questions is easier than 
to answer them correctly, as is shown by the fact that in the leading 
case the Board members, exercising a privilege afforded quasi-judges 
as well as judges, reached three different conclusions as to the mean- 
ing of the law.” I succeeded in persuading none of my colleagues 
to join in my own construction of this part of the statute. Their 
differing views certainly were reasonable ones: The issue is and will 


4 About 400 cases have been filed under the jurisdictional dispute sections since 1947 
The Board has been spared innumerable others involving twork-task allocations in the 
building and construction industry. as a result of the establishment of the National Joint 
Board for Settlement of Jurisdictional Disputes about 5 years ago. 

2” Jacobs Manufacturing (94 N. L. R. B. 1214), enforced, 196 F. 2d 680 (C. A. 2), with 
= Court reserving opinion on this particular issue. See also Tidewater Oil (85 N. L. R. B 
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be important in the day-to-day relations between unions and employ- 
ers, So congressional policy might well be clarified one way or the 


other. 
Another aspect of section 8 (d) has also given the Board trouble. 


The section requires 60 days’ notice before expiration of a contract 
without resort to strike or lockout, to provide an opportunity for 
negotiation and conciliation. The last sentence of section 8 (d), while 
imposing no penalties on employers for violation of the 60-day cool- 
ing-off period, reads as follows as to employees: “Any employee who 
engages in a strike within the 60-day period specified in this sub- 
section shall lose his status as an employee of the employer engaged 
in the particular labor dispute, for the purposes of sections $, 9, and 
10 of this act, as amended, but such loss of status for such employee 
shall terminate if and when he is reemployed by such employer.” Did 
Congress mean this literally, so that the Board should impose the 
severe penalty of loss of employee status on those who strike during 
the last 60 days of a contract, even though the strike was caused, not 
hy an economic dispute, but by the employer's unfair labor practices ¢ 
The statute can be read either way. We urge that, if this provision 
is retained at all, it be written so that it can be read in only one way. 

(d) As we observed at the outset, there are other provisions of the 
statute upon which your administrators would welcome clearer guide- 
jines. Questions have arisen, for example, as to whether the Board’s 
definition of the term “guards” in section 9 (b) (3) has been too broad 
or too narrow. Some believe that we were overstrict in including 
plant watchmen within the definition, even though they had no moni- 
torial duties, thereby depriving them of the privilege of seeking rep- 
resentation through afliliated unions. I think Mr. Barden and Mr. 
Hoffman will recall we mentioned that issue when we appeared before 
the joint committee 5 years ago. Others contend that the Board was 
not strict enough when we held that fire marshals are not guards with- 
in the meaning of the statute.” 

(e) To provide one example where guidelines are no longer essen- 
tial, because earlier uncertainties have been cleared away by the 
Board and by the courts, we call attention to two close questions of 
interpretation which the Board had to decide in secondary-boycott 
cases. Neither was easy for men who concededly are fallible, and 
neither was decided by a unanimous Board, but in both cases the 
majority view was later upheld by the courts. 

How literally did Congress intend the Board to follow the provi- 
sions of section 8 (c)—the so-called free speech proviso—which de- 
clares that the expression or dissemination of any views should not 
constitute or be evidence of any unfair labor practice—when it came 
to enforcing section 8 (b) (4) (C) against those secondary boycotts 
which were induced solely by unions’ peaceful picketing? The Board 
sought to apply the rule of reason, holding that Congress could not 
have meant to have prohibited such boycotts and yet have tied the 
Board’s hands by denying us the means to prevent unions from 
making them effective.” How literally, on the other hand, was the 
Board to apply section 8 (b) (4) (A) itself against those boycotts 


21 Report of the Joint Congressional Committee on Labor-Management Relations (80th 
Cong., 2d sess.), p. 22: Chance Vought Aireraft Co. (102 N. L. R. B. No. 54). 
2 Wadsworth Building Co. (81 N. L. R. B., p. 802). 


‘arse 
but 
our i 
Cite 
far 
ans 
ard 
tWo. 
hall 
any | 
for 
uch 
the 
| 
the 
Nich 
‘ten 
= 
les 
eir 
il] 
- 
47 
the 
int 
ith 


196 LABOR-MANAGEMENT RELATIONS 


that were essentially primary, not secondary, in character, where the 
act’s words and its legislative history made the provisions susceptil)|. 
of two quite different meanings? Here we held that the statute in. 
tended the Board’s authority to be used only to prevent those practices 
aimed at secondary employers, which Congress surely meant to declare 
unlawful.” 

In both instances the Board’s construction of the act was upheld 
by the higher courts, the first against the objection of unions, and 
in the second against that of employers.* I have made a change in the 
original citations in footnote 24 which will appear in the official record, 
Because the law on these controversial issues has become firmly estab- 
lished, we no longer see need for legislative assistance here, although 
it remains entirely possible that some critics of the Board’s decisions— 
whether speaking for industry, for labor, or for themselves alone—\’)| 
urge upon the Congress that revisions are still necessary. We wil! 
gladly abide the event.”® 

Now, Mr. Chairman, at this point may I ask the committee for per- 
mission to file material later, or conceivably to testify later, if in the 
course of testimony by other witnesses we find that there is something 
which we desire to clarify before you. 

Chairman McConne tu. I might say it is the intention of the com- 
mittee to have you back again at some later date, because I believe 
matters will be arising during the course of the hearings which wil! 
make it helpful to have your presence here to give a reply to some 
of the statements. 

Without objection, it will be perfectly proper to submit material 
from time to time. 

Mr. Herzoe. I think we could probably clear up a great deal of it 
for the record, Mr. Chairman, with written statements and not bore 
the committee with prolonged testimony, except to the extent you want 
to question us. 

(Mr. Herzog subsequently supplied supplemental information, 
which is made a part of this record at p. 291.) 

There is one more page of my prepared statement which I would 
like to read. 

Your administrators end as they began, not contending for or 
against any particular national labor policy. We are here only to 
report on what the Board has done and to offer technical assistance, 
bit by bit, as the President and the Congress may request it. Although, 
perforce, we are only makers of mosaic and not painters on a broad 
‘“anvas, the members of the National Labor Relations Board would, 
to that limited extent, also play a role in designing whatever the Con- 
gress finds will fit the needs of our fellow countrymen. For any new 
charter must rest in part upon the experience of the past 20 years: 
it must recognize, but not surrender to, the tensions of our times; its 

aim must be to further industrial peace without destroying freedom. 
In the face of a foreign enemy as ruthless as he is robust, American 
industry and American labor can no longer afford the luxury of trial 


2% Pure Oil Co. (84 N. L. R. B., p. 815). 

“7. B. FE. W.v. N. L. R. B. (341 U. 8. 694) ; N. L. R. B. v. Service Trade (191 F. 2d 65, 

ie. F. 2d 709 (C. A 2)); see also N. L. R. B. vy. International Rice Milling (341 U.S 
% The Board now asks permission of the committee to file additional material or to make 


a further appearance here, if statements by later witnesses on any subject should render 
that necessary. 
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by battle. The trend, fortunately, is the other way. As the healthful 
habit of collective bargaining has taken increasing hold, we may still 
have our days of thunder, but the days of blood are almost gone from 
the industrial scene. That is no little gain. For a generation now, 
management and labor have been discovering that it is better to sit 
down and reason together. That the lesson has not yet been fully 
jearned surely provides no reason for Government, by doing either 
too little or too much, to select this moment to cease its effort to drive 
that lesson home. 

The lesson is part of ancient wisdom: that only self-restraint can 
generate restraint in others. It is one that must, above all, govern 
government itself, or those of us who hold a public trust cannot right- 
fully urge it upon our fellow citizens. America must move upward 
along the middle way, undeterred by those who would press us toward 
the precipice on the right or that on the left. The middle way will 
not always be a certain one, and at times the path may grow dark, but 
unless we go forward upon it together, we will never find the stars. 

I am ready for questions, Mr. Chairman. 

Chairman McConnett. Mr. Herzog, the committee’s leadership 
thought it advisable to have our counsel ask you a few questions before 
the members started their questions. 

Mr. Herzoe. Very well. 

Chairman McConnett. I would like to suggest all through here, 
on the part of the members and also the witness, that we try to be as 
brief and explicit as possible. We have a lot of territory to explore, 
and we are seeking hght. Therefore, it would be helpful if we try 
io pinpoint our remarks and focus the issues as quickly as possible. 

With that preliminary, I would like to call on our counsel, Mr. Me- 
Cabe, at this time. 

Mr. McCane. Mr. Herzog, I wonder if you would care to discuss 
with the committee the manner in which your day-to-day dealings are 
carried on with the General Counsel. I am particularly thinking of 
how often you meet, and the matters you discuss, and in general how 
the separation of powers is working out. 

Mr. Herzoc. You have asked both a general and a specific question. 
My guess is that the Board’s meetings with the General Counsel to 
discuss problems of administrative policy, which is all we discuss, 
would not average more than about twice a month. 

The sort of topic that would be discussed, Mr. McCabe, would be 
in the first instance the establishment of budget policy. That is some- 
thing which is vested in the Board, but the Board has delegated to the 
General Counsel the handling of the budget problems that come with- 
in his jurisdiction, so that he may be free to handle the prosecutions 
and to handle the field operations which are under his supervision. 
So inevitably these matters have to be discussed. 

There are discussions occasionally about the handling of representa- 
tion cases which the Board has delegated to the General Counsel, as 
he has supervision over the regional offices which handle 80 percent of 
those cases in the first instance. Let me correct that—which handle 
all of them in the first instance, and 80 percent of them to their 
conclusion. 

There are undoubtedly other topics which do not cross my mind 
at the moment. Occasionally a question of personnel policy will 
arise if there is an increase or cut in appropriations. There will have 
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to be a discussion about how many people in certain categories are 
needed, because ours is a pipeline process. Cases have to move through 
the regional offices to the Board, and the question of where you put 
your extra men makes all of the difference in the world. 

I could not give you an exact statistical appraisal, Mr. McCabe. J] 
would guess twice a month does it. 

Mr. McCane. You do not have any regular schedule of such meet- 
ings? 

Mr. Herzog. No. The Board meets itself in administrative session 
once a week, as distinguished from the handling of our judicial work. 
I would guess about every other meeting we may want a short session 
with the General Counsel or one of his assistants on some problem 
which is purely a common problem. Naturally, unfair labor prac. 
tice cases are never discussed, 

Mr. McCase. That is one item excluded from your discussions’ 

Mr. Herzoe. Of course. 

Mr. McCarne. One other matter on your relationship with other 
Board officials. What about the trial examiners? They are in a 
somewhat hybrid status. 

Mr. Herzog. What was the adjective? 

Mr. McCape. It was probably poorly chosen. That is not quite 
correct. But what is the relationship of the Board to these examiners 
insofar as assignment and promotions, and so forth ? 

Mr. Herzog. Just about zero, Mr. McCabe. All the Board can do 
with a trial examiner is reverse him. We can hire them, in the sense 
that we can select within certain confines of the budget and civil- 
service regulations. But onee they are hired, the Administrative 
Procedure Act, plus certain provisions of the Taft-Hartley Act, make 
any kind of supervision totally impossible. The Board does ocea- 
sionally meet with the chief trial examiner in an attempt to discuss 
the question of hiring and an attempt occasionally to urge him to 
expedite the handling of cases of the examiners who work in his 
division. He, again, “has very little authority over the individual 
examiners under the Administrative Procedure Act. 

Mr. McCane. I have no further questions at this point, Mr. Chair- 
man. 

Mr. Smirn (presiding). You had something to say in your con- 
cluding part of the statement about freedom. “Of course, T want to 
ask you some questions now in regard to the Board holding that it is 
an unfair labor practice for the ‘employ er to ever question any em- 
ployee about any union matters. Now, what do you have to say about 
that? 

Mr. Herzoc. Do you have some particular sort of question in mind, 
Congressman Smith? 

Mr. Suirn. Well, I believe that the facts are that there are six 
United States circuit courts of appeals that have held that that was not 
an unfair labor practice, and your Board has consistently held it was. 

Mr. Herzoc. The Supreme Court has not yet passed on the matter. 

Mr. Sirn. I did not say the Supreme Court. I said six United 
States district courts have held it. 

Mr. Herzog. And I think one or two have not. 

Mr. Smirn. What is your expan of why the Board refuses 
to go along with those decisions? 
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Mr. Herzoc. The Board is not refusing to go along with the deci- 
sions. Until there is a final adjudication by the Supreme Court of 
the United States, we will not get such an adjudication. There are 
a couple of circuits that have agreed with our view that in some in- 
stances interrogations are an unfair labor practice. 

You are quite right in saying that the majority of the circuit courts 
have not agreed with us. But until there is an adjudication from the 
Supreme Court, and while we are convinced as a matter of conscience 
that we are correct, and as long as some circuits have agreed with us, 
[think we are justified in doing ‘what we are doing. 

Mr. Smiru. For what reason? Does not the law say that it shall 
not be an unfair labor practice for the employer to discuss these 
matters with no coercion 4 

Mr. Herzog. That I think, raises the very question, Mr. Congress- 
man. The law says, in section 8 (¢)—which I think is the section 
to which you are alluding—that the expression of any views, argu- 
ment, or opinion shall not be or be evidence of an unfair labor 
practice. 

Interrogation by an employer as to whether or not one of his em- 
ployees has joined a union, or how he, the ealieeiin feels about the 
union, is not necessarily, it seems to me, Just an expression of views, 
argument, or opinion. Certainly if the Board were to say that an 
employer may not express his own views to his employees, that would 
be inconsistent with section 8 (c). We have not done that. This isa 
case of an employer attempting to inquire as to what the employee 
thinks about unions. It is not a question of the employer telling the 
employee what he, the employer, thinks about unions. 

I think if you look, sir, at the legislative history of section 8 (c), 
you will find that it is not aimed at interrogation. We await the de- 
cision of the Supreme Court of the United States and the matter, and 
needless to say will abide by it entirely. 

Mr. Smrru. Then the employer cannot say to a member in his plant, 
“What do you think about the union?” 

Mr. Herzog. Of course, he is saying that with a question mark at 
the end of his sentence. I am inclined to think that that is not con- 
sistent with section 8 (a) (1) of the act, which says an employer shall 
not interfere. That is still in the law. It seems to me an inquiry by 
an employer—who holds the economic power over his employees—as 
to whether or not the employee likes unions or dislikes unions, may 
very well be interference. 

Mr. Smirn. And your Board has held that any such statement like 
that is a violation, uniformly. 

Mr. Herzog. I am not sure uniformly. As a matter of fact, there 
are a good many cases where the only thing in the case has been an 

isolated instance of interrogation, and the ‘Board has not held that 
to be unfair labor practice or insisted that it stop. But in most in- 
stances that is correct. 

Mr. Smirn. Mr. Barden, do you have any questions ? 

Mr. Barven. Mr. Herzog, I will not go into individual decisions 
by the Board. I will not attempt to question you on any individuak 
decisions made by the Board. But there are some things in connec- 
tion with the operations of the Board that I would like to follow up. 

I believe you said that you had no supervision over the regional men. 
That includes the examiners; does it? 
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Mr. Herzoc. The regional office employees, Mr. Barden, break dowy 
pretty much into three categories: the lawyers; the field examiners, 
who are really investigators; and the clericals. The staff is headed up 
by a regional director, and they all report to the General Counsel. 

Mr. Barven. But I believe you said that you employed the exam. 
iners. 

Mr. Herzoc. Do you mean, sir, in my responses to the questions by 
Mr. McCabe? I was alluding to the trial examiners, who are the trial 
judges who hear the cases in the first instance when they are proseciited 
by the staffs in the regional offices. That is a different group. They 
are appointed pursuant to the Administrative Procedure Act, and 
they, of course, are not under the jurisdiction of the General Counsel, 
They work out of Washington, except for a handful who work out of 
San Francisco. 

Mr. Barpen. Well, now, you say they work out of Washington. ‘To 
whom are they responsible? 

Mr. Herzoa. Practically to nobody. Under the Administrative 
Procedure Act and the language of the Taft-Hartley Act, their re- 
sponsibility in a very limited administrative way is to a Chief Trial 
F’xaminer, who plays a negligible role in assigning them to cases and 
maintaining a certain rotation of examiners. 

The issue of the extent to which the Board and its Chief Trial 
Examiner can do anything in supervising, promoting, or even dis- 
missing, under a budget cut, the subordinate trial examiners, is now 
before the Supreme Court of the United States. That is a case argued 
a few months ago. 

Mr. Barven. Was that a case where you thought or where someone 
thought it was advisable to fire a particular person ? 

Mr. Herzoa. No, sir. 

Mr. Barven. What was involved in that case? 

Mr. Herzoa. The case did not come up from this agency at all. It 
was a case brought against the Civil Service Commission, under thie 
Administrative Procedure Act, to raise the question as to whether 
at the time of a reduction in budget, a loss of funds, hearing examiners 
or trial examiners could be discharged. 

It will affect a lot of agencies, of which ours is one. 

The only way supervision comes into the case is that a problem has 
arisen as to how much the Chief Examiner in each of the 10 adminis- 
trative agencies can do anything about rotating cases as between 
examiners, and whether all hearing examiners must be in the same 
classification. 

Judge Laws, in the District Court for the District of Columbia, 
held that the Administrative Procedures Act required all examiners 
in any particular administrative agency, of which we are only one, to 
be in the same classification. 

Mr. Barpven. But you do exercise some authority in the employ- 
ment of these folks? , 

Mr. Herzoa. Oh, yes; we can, within the limits of the civil-service 
law and the Veterans Preference Act and the Board’s budget and the 
Board’s prospective needs for the future and the flow of cases, exercise 
some authority to select. 

Mr. Barven. You select these folks, throw them on the public, and 


thereafter you are not responsible for their conduct and no one can 
discharge them ? 
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Mr. Herzog. Well, the question of whether anyone can discharge 
‘hem, sit, is in part before the Supreme Court today. The Civil Serv- 
e Commission has the real authority under the APA to promote and 
lischarge trial examiners from any administrative agency after 
harges and hearing, and that sort of thing. We still, as I said before, 
have the authority to reverse them and modify their decisions. 

Mr. Barpen. You have the authority, you mean, when they come 
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Mtr. Herzoc. If someone does not like one of their decisions, they 
an appeal it. 

Mr. Barpen. Well, is not that function equally as important as the 
function performed by you, in the light of the statistical data that you 
maa as to the number of cases handled in the field and disposed 
of, and the number handled by your Board? 

Mr. Herzog. Well, the number of cases in the field, sir, and the 
number of cases that get before our trial examiners, are very different 
things. The only cases that the trial examiners hear are the unfair- 
labor-practice cases. ‘The General Counsel issues complaints in about 
13 percent of the unfair-labor-practice cases, and approximately 10.7 
percent of those were getting to hearing in the last year on which I 
lave statistics. Those cases are the only ones that get before a trial 
examiner, 

Mr. Barpen. Let us see. Over what period was the 78,000 cases? 

Mr. Herzog. That is x 514-year period. Actually it is about 5 years, 
for in the first few months under Taft-Hartley, there was not much 
act ivity. 

Mr. Barpen. Well, is it not your opinion that the more efficiently the 
examiner, the investigators, and the regional office functions, the less 
work the central Board will have? Is that not correct ? 

Mr. Herzoc. There is no question about that; surely. 

Mr. Barven. Then it becomes tremendously important that some 
kind of watchdog be provided for those regional setups. 

Mr. Herzog. Well, the regional setups, Mr. Barden, as I said before, 
are under the control of the General Counsel and not the Board. 

During the last few minutes we have been talking about the trial 
examiners who sit as trial judges on the cases, who come out of the 
Washington office, except for 20 percent of them who come out of a 
suboflice in San Francisco. And, of course, our lack of administrative 
supervision—— 

Mr. Barven. Mr. Herzog, here is exactly what I want to get from 
you, and it does not sound good but it is the truth: that is, that these 
operators in the field have simply been running all over this country 
kicking everybody in the teeth that they saw fit to. Their conduct 
was not good; it was one-sided, they were very partial, they were 
vindictive, and they have made a bad name with small business, big 
business, citizens, and with those involved in labor disputes. ; 

I am telling you that is what has come to me, and the astounding 
thing to me is that a group of men could so conduct themselves, with 
the expectation of getting away with it, in a country where, if there is 
one inborn characteristic in the American people—if there is one, I 
say—it is fair play. 

Those same people will throw pop bottles at an unfair umpire, and 
they will run a referee clear out of town, and they will take all kinds 
of drastic actions at the slightest evidence of unfair play. 
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Now, have any of those things come to your attention 4 

Mr. Herzoc. The fact that people do not like Board decisions and 
occasionally think our handling of something is unfair 

Mr. Barven. I am not talking about your Board, Mr. Herzog. 

Mr. Hrnrzoc. I beg pardon, sir? 

Mr. Barpen. Team not talking about your Board, sir. I told you] 
would lay off the decisions. I will not argue with a man’s mental] 
processes, But I am getting at the root of this evil now, not the top. 

Mr. Herzoc. Let me say, I think your remarks are directed now to 
the operations in the field, which are entirely under the supervision of 
the independent General Counsel. I think he will want to take care of 
that himself, and he is extremely well qualified to do so. 

In declining to accept responsibility for what happens in the field, 
I want to have it very clearly in the record that I do not believe the 
people who work for the General Counsel have been acting unfairly 
But I cannot, under the Taft-Hartley Act, take any responsibility for 
the conduct of the Board’s field offices. 

Mr. Barpen. I asked you if any of those cases had come to your 
attention. 

Mr. Herzoc. When they come to my attention, Mr. Barden, it is 
usually in the form of a letter from somebody, or a letter perhaps 
from a Member of the Congress. When those letters come, T acknow! 
edge them and refer them to the General Counsel, who has supervision, 
exclusive supervision over the regional offices. 

Mr. Barven. Do you get many complaints on their conduct 4 

Mr. Herzoc. Very few, indeed. I used to get a great many more 
5 or 6 or 7 or 8 years ago. I do get them, of course, but there is 
nothing we can do about it. 

Mr. Barnen. Would you think for a moment that the reluctance on 
the part of people to write such information to you was due to the fact 
that they figured they would get the harpoon if they did? 

Mr. Herzoa. No, sir; I do not think so. 

Mr. Barnen. They do do that; do they not ? 

Mr. Herzog. Do what, sir? 

Mr. Barpen. I say, some of them in the field have been known to 
do that: have they not? 

Mr. Herzog. To write letters? 

Mr. Barpen. No. I mean some of those so-called investigators and 
fieldmen have been known to give them a little more trouble; have they 
not? 

Mr. Herzoc. Mr. Barden, I do not want to leave the fieldmen in the 
lurch, but I really do not feel qualified to say anything about what 
goes on in the field offices; and if I did, the General Counsel would 
resent it, because it is his business and not mine. 

Mr. Barven. Do you realize, Mr. Herzog, that they are making your 
reputation 

Mr. Herzoc. That is one argument, I suppose, for not having the 
separation of functions. 

Mr. Barpven. Do you concern yourself with it? 

Mr. Herzoc. Mr. Barden, I would concern myself with it, but unfor- 
tunately the provisions of the statute in section 3 (d) prohibit me from 
concerning myself with it. 

Mr. Barven. Let me give you a little—well, you have made no rec- 
ommendations here for any remedying of the situation. Is it per- 
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fectly satisfactory to you, the field operations, and do you, as the 
Chairman of the Board and recognized as the titular head of it, regard 
that as all right? 

Mr. Herzog. I do not know enough about the details of the opera- 
tions. and they are a matter for the General Counsel. That is the way 
the Congress decided it in 1947. I have a very high opinion of the 
way the present General Counsel, and also his predecessor, handled 
that sort of thing administratively. I cannot take responsibility for 
that over which I do not have power by act of Congress. 

Mr. Barpen. Do you mean that in reviewing the thousands of cases, 
you have not discovered traces of unfairness in them, to the parties to 


the case? 

Mr. Herzog. One occasionally finds a mistake, of course. 

Mr. Barpen. I did not say a mistake. I said willful conduct. 

Mr. Herzog. Where we find unfairness in a case, which comes before 
the Board on a record, which is 8 percent of the unfair-labor-practice 
eases and 20 percent of the representation cases, we will remand those 
eases for a further hearing, and beyond that we have no power. Ocea- 
sionally we have seen that, and I am glad to say that we have found 
it extremely rarely. 

Mr. Barpen. I want to read vou a discussion that took place in an 
oflice of a business concern, and this was taken down by a stenographer 
and sworn to be the truth. This man walked in the office—and I will 
withhold the names, in view of the fact that there is something pend- 
ing on it, and I do not care to take the responsibility of putting them 


in a jam. 

Mi. Herzog. I do not think that that would happen, but I am glad 
not to have the name. 

Mr. Barven. They think so, and that makes it so to them, whether 
it isor not. They feel that way. 

This boy in the office asked the man what he could do for him. Now, 
this was a man from the Winston-Salem office in North Carolina. He 
said: 

My name is McCormack, representative of the United States Government, 


and [I would like to see So-and-So. 
Mr. So-and-So is out of the State. 
I would like to see So-and-So. 
He is not here, either. 
Well, where is he, this party? 
Out of town. 
Where? 
I do not know. 
Doesn't this party usually leave word where he is going? 
Sometimes. Sometimes he doesn’t. 
Who is in charge of the plant at this time? 
Answer. I do not know of anyone being in absolute authority. 
Question. Are you in charge? 
Answer. No; only the office. 
Question. Would you like to come down to the city hall and testify? 
Answer. No. 
Question. Would I have to drag you down? 
Answer. Yes. 
Question. Can I use your telephone? 
Answer. Yes. 
He placed the call, and then asked who owned the plant, if a par. 


ticular person owned the plant. 
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Answer. That is not for me to say. 


Question. Who do you people think you are down here, that you think yoy 
ean buck the United States Government? If we have to, we will make it tough 
on you. 


Answer. Are you the Government or do you work for the Government? Yoy 
aren't the President of it, are you? 


Question. No. I work for the Government. 
Answer. Well I am not president of this place either. 


Then the phone message went, and in a bullying attitude he takes 
the phone. One of his comments was: 


Some guy, I don’t know who he is, bookkeeper or something, he is sitting 
over here punching a machine, and doesn’t pay any attention to me. They wil! 
probably get in touch with their lawyer, if they have one, as soon as I leave here, 

Then further on, at the end of the conversation, he commented he 
guessed he would put the squeeze on. 

Now, that is not unusual. I have had three of these cases right near 
me, and the pattern is the same. 

I say this here for the record—and I say it, I hope, so that it will 
reach someone’s ears—that the Winston-Salem oflice is bad, and some- 
body should know it is bad. 

r. Herzog. Mr. Barden, I am not in a position to comment on the 
thing you read, and I have not heard the other side. I must say, how- 
ever, again, to clarify the matter, that I think this is something which 

‘an only be addressed to the man who, by statute, has supervision over 

the regional offices, and that is the General Counsel. 

I do not wish by that to imply, as I said before, that I have any 
desire to put Mr. Bott on the spot in place of myself, but I cannot 
take responsibility for this be I cannot correct it and I can do 
nothing about it. Congress has decided that, and I cannot take 
responsibility for something I do not have power over. 

Mr. Barven. Mr. Herzog, do you remember back yonder when 
they were selecting these, I believe they were examiners—lI believe 
that is what you call them—and there was a committee set up, it 
seeme to me it was known as the McFarland committee? 

Mr. Herzog. No. You are turning back, sir, I think, to the ques- 
tion of trial examiners. But I think what you have been talking 
about for the last few minutes, Congressman, is the operations of a 
field office. The McFarland committee was a special committee set 
up under the Civil Service Commission, under the Administrative 
Procedures Act, for the selection of trial examiners. Of course, the 
Winston-Salem office has nothing to do with trial examiners. It is 
1 of 28 regional and subregional offices. 

Mr. Barven. We will get to the trial examiners now. Do you 
remember when the McFarland committee made its investigation ¢ 

Mr. Hrrzoc. Yes. 

Mr. Barven. Do you recall that I think 15 of the 25 selected to 
be trial examiners were held by the McFarland committee to be abso- 
lutely disqualified ? 

Mr. Herzog. They were, a number of them, but I do not remember 
the number. 

Mr. Barprn. Now, Mr. Herzog, did you not at that time become 
very much involved and interested in that, and do everything you 
could to get those 15 passed upon and accepted, and call for a new 
decision by the Civil Service Soomenieallill in the face of the recom- 
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absolutely 


mendation of that committee that 15 of them were 
disqualified ¢ 

Mr. Herzoa. In the course of the appeals filed by men who had 
heen with the Board for many years, the five members of the Board 
inanimously went before the McFarland committee, and I talked 
personally to Mr. McFarland. An appeal was taken, as I remember 
the details of it, to have’ those men’s cases reconsidered. And the 
Civil Service Commission, on an appeal filed by the men themselves, 
disagreed with the McFarland committee in a number of instances, 
and gave those men status. 

Mr. Barven. Well, Mr. Herzog, I am sure you are aware of the 
fact that incidents of that kind, coupled with incidents of the type 
that I read you here, have attached to the Board and the whole 
administrative setup of the Board a feeling of distrust on the part 
of the people when matters go in there. They feel there are two 
strikes on them. Do you not think that that has had some bearing on 
the way the people feel toward the setup ? 

Mr. Herzoe. I am not in a position to say exactly how the people 
feel. I know how some people feel, from the kind of statement you 
read to me, but I do not know how representative that is. Surely 
there is some of it. 

Mr. Barpen. Why should you have become so involved in getting 
those particular 15 that had been, by a disinterested group of men 
selected to do a job, who had no interest in the world and so far as 
I know were very high type men—why were you so interested in 
getting those particular 15 4 

Mr. Herzoe. I do not remember how many there were. If you say 
there were 15, I am sure that that is correct. I doubted if there were 
that many held disqualified, but perhaps that is right. The Board’s 
interest was simply this: We thought that the action of the committee 
in appraising these people was incorrect. They were people who had 
been on the staff for a long time, and had done a good job. We did 
not think the reflections upon their fairness were accurate, based upon 
our own review of records which they had made. The only thing to 
do in that situation was to tell the Civil Service Commission what we 
thought; that these incumbent trial examiners were entitled to an- 
other chance and to be looked at again. 

Mr. Barpen. You went a little bit further than that, did you not, 
Mr. Herzog? 

Mr. Herzog. What do you have in mind? 

Mr. Barpen. I mean that you really kind of spearheaded the thing. 

Mr. Herzoe. Oh, no. The individuals spearheaded it, and all the 
Board did was endorse the views up to the extent we could conscien- 
tiously do so. 

Mr. Barven. Was that going a little bit out of your field? 

Mr. Herzog. I do not think so. When an appeal is filed with the 
Civil Service Commission, the first thing the Commission wants to 
know is how the employing agency feels about the man who has filed 
the appeal. Of course they do. We are the only people that the man 
has worked with. 

Mr. Barpen. You were willing to stick by these men and insist on 
their being put in there, when a serious question as to their efficiency 
and competency had been raised by a disinterested board, and you 
were willing to insist on putting them there under that cloud of 
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suspicion ; to make your reputation and to pass on matters that would 
determine whether your administration was successful or not? Did 
you realize that you were probably bringing that about on yourself: 

Mr. Herzoc. Of course we did, and it is precisely because we thoug); 
that these people were qualified that we were willing to take tha 
position. Of course we took it. And I am sure all five members of 
the Board who made that decision will take the responsibility for it. 

I only point out that we did that because our opinion was asked, 
and we provided it. This happened, 1 would guess, about 5 year 
ago, and I confess my memory of it is not altogether clear. I thin 
most of these appeals were taken in 1948. 

I think the real test, Congressman, if I may say so, of whether these 
hearing examiners who were appointed by the Civil Service Comiuis- 
sion after they granted these appeals—the real test of whether the) 
have been fair or not would be an examination of the intermediate 
reports they have written since that time. Only if the record wil] 
show that they have shown bias or prejudice or incompetence since the 
appeal was taken and since the Civil Service Commission agreed wit}, 
our appeal, will we be proven wrong. 

Mr. Barpen. Mr. Herzog, have you any idea as to how those field 
offices should be checked over ¢ 

Mr. Herzog. You are getting back to field offices now, Mr. Barden, 
and I thought we were talking about trial examiners. 

Mr. Barpen. We cannot separate the field offices from the functions 
of your Board. 

Mr. Herzog. You did, sir, in 1947. That is exactly what you did. 

Mr. Barven. All right, now, your trial examiners are a part, as 
I understand it—and I cannot be technically perfect on your chain of 
authority; you have been living among that all of your life—but your 
trial examiners preside and these other men are his arms and hands / 

Mr. Herzoe. No, sir. The field personnel, Congressman, which is 
under the General Counsel, are not the arms and hands of the trial] 
examiner except in the very narrow sense that a lawyer who tries a 
case is an officer of the court. He is the man who investigates the 
case in the field; who, if a complaint is issued by the General Coun- 
sel, may very well prosecute the case. But he prosecutes it, this field 
man, before the trial examiner. To the extent that the Administra- 
tive Procedures Act gives us authority over trial examiners, of course 
we take responsibility for that. 

Mr. Barpen. First you have the responsibility, and then you do 
not have the responsibility. 

Mr. Herzog. We have responsibility as to some people and not as 
to others. That is all. We have it as to trial examiners, who are the 
trial judges, and whose decisions we can reverse on appeal, and who 
we originally hire. 

Mr. Barpen. Who employs those lawyers in the field ? 

Mr. Herzoc. The lawyers in the field, sir, are employed by the Gen- 
eral Counsel, as are the field examiners, who are the investigators. 

Mr. Barpen. Have any instances of unethical conduct on the part of 
those lawyers been brought to your attention? 

Mr. Herzog. No, sir. I think in the course of a certain number 
of record reviews, questions have arisen as to whether a certain part 
of the trial was fair, but that comes up from all sides. I have never 
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een anything of that kind, and it will not come to the Board, but only 
come to the General Counsel. 

Mr. Barpen. Do you know a Mr. Caso March / 

Mr. Herzog. What is the name ? 

Mr. Barpen. Caso March. 

Mr. Herzoc. No, sir; Ido not. Is he employed by the agency ¢ 

Mr. Barpen. That is my understanding. 

Mr. Herzog. Where ? 

Mr. Barprn. Somewhere south of here. He migrates around. 

Has it come to your attention, Mr. Herzog, that as a general rule 
these men take rather an “anti” attitude toward business ? 

Mr. Herzoc. What is that 

Mr. Barpen. An “anti” attitude, belligerent. 

Mr. Herzog. I have not noticed it. 

Mr. Barpen. Biased; I will use that word. 

Mr. Herzog. I have not noticed it, but of course, the members of 
the Board do not deal with the field people, except when we occa- 
sionally see them on a visit there or on one of their visits to Washing- 
ton. We would have no way of telling unless that bias to which you 
allude appeared in the typed record. 

Mr. Barpen. Now, getting back to this man, I understand this man 
MeCormack is still with the Board ? 

Mr. Herzog. I do not know. 

Mr. Barpven. If this conduct that I referred to here, and which I 
read from the statement, took place, is there much difference so far as 
reading the newspapers is concerned in that kind of business and 
what Hitler did in his storm trooper idea? 

Mr. Herzog. Of course, there is some. I think it is an unfortunate 
way of running the Government’s business, if the facts are as stated 
by ‘your correspondent. But I think there are some differences, yes. 

‘Mr. Barpen. Well, you mean kind of a difference without a dis- 
tinction 

Mr. Herzoc. No, I think with both. 

Mr Barven. Well, it is not American, is it ? 

Mr. Herzoe. I think it is very unfortunate, if that is what hap- 
pened. It is not the way I would like to see it done, if that is what 
happened. But I cannot take the responsibility for it. 

Mr. Barven. And eases of that kind have not come to your atten- 
tion ¢ 

Mr. Herzoe. If one has, I have not seen it, because when those ques- 
tions of conduct in the field come to my attention, I refer them to the 
only man who can take the responsibility for them. I am sure that 
Mr. Bott will have an explanation for this and will want to testify 
about it. I do not think that I ought to poach on his preserves, even 
in order to assist him. 

Mr. Barpven. Well, now, Mr. Herzog, when an election is held in a 
plant, no new election can be called for by the employer as long as 
there is any charge pending? 

Mr. Herzoc. No new election is normally held while a charge is 
pending. There are exceptions. That is an administrative rule of 
the Board. And it is not only that the employer cannot ask for an 
election and have an election while a charge of unfair labor practice is 
pending; neither can anyone else. 
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A union, which is the normal party that requests an election in 9 
percent of the cases, will not get the election while there is a charg. 
of unfair labor practice pending, unless there are waivers and || 
kinds of arrangements. 

Mr. Barpen. When they do not want any election, it is no trouble 
to file a charge, is it? 

Mr. Herzoc. There is no trouble to file one, but there is no trouble 
in a quick investigation dismissing it, if it is spurious, if that is what 
you had in mind. 

Mr. Barven. Have those quick investigations, is that the order of 
the day, Mr. Herzog? 

Mr. Herzog. That is my information and my experience. Here 
again, sir—and I hate to appear unwilling to answer questions—| 
think I must ask you to inquire of the General Counsel, because inves. 
tigations of unfair labor practices are by statute out of the Board’. 
hands. 

I think, however, from observations where we have had election 
cases pending, that it has been done very efficiently by the General 
Counsel and his employees. 

Mr. Barpen. Well, now, I happen to be one of those that believes 
there is a very proper function for this Board, and as you know, | 
have been wrestling with this act a long time, and you and I have 
discussed it on numerous occasions. 

Mr. Herzog. Even on trains. 

Mr. Barpen. Oh, yes, that is right. It was going down to God's 
country. 

Now, Mr. Herzog, would it not help the Board if these investigations 
were promptly made ? 

Mr. Herzoc. Certainly. AndTIthink they are. Of course it would 
be helpful, and I think they are being very promptly made. 

Mr. Barven. Is it not a handicap to the Board if these employees 
of the regional offices go out and inspire these charges ? 

Mr. Herzoc. If any member of the Board’s staff, regional or Washi- 
ington, goes out to inspire charges, he is not performing a public 
function, in my opinion. Besides which, he is a darn fool, because 
we have too many charges anyway. 

Mr. Barpen. You know, Mr. Herzog, man has always been able 
to boast of its normal percentage of darn fools. We will have that. 
And I reckon in the plan of creation we have frogs and lizards and 
fleas and a lot of things: so maybe that is it. But everyone is not a 
darn fool, if we happen to reach the conclusion individually that he 
is, and sometimes he is just smarter than we are. But I am bound 
to agree with you on that fellow that you describe. 

Now, those fellows are generally recognized as just being trouble- 
makers; and when a concern, such as three that I happen to know of, 
is constantly involved in litigation on matters of this kind, it first 
comes up with unfair labor practice, and they get a lawyer and they 
win that. Then they come back and they are faced with another 
charge, and they get a lawyer, and they go into that, and they come 
right back. On each occasion, just at the time those things are filed. 
one of these fellows that you refer to, and so aptly described, shows 
up and helps encourage that. 
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I know one little business that has been bedeviled ever since early 
1951, and no case has ever reached you yet. ‘They never will I do 
not think. It has been a continual harassment. 

There ought to be some remedy, and I was in hopes you would 
come up here and make some suggestions as to how to remedy that. 
They are unfair; there can be no question about it; and when this 

fellow walked in that office with that attitude, I think I know what 
would have done to him, if there had been a chair sitting around 
there that had no one sitting in it. 

Can you make some suggestions? There is your trouble, Mr. 
Herzog, and that has caused a whole lot of the trouble in this law. 
What remedy do you suggest ? 

Mr. Herzoc. Well, I think what you are saving in the first instance, 
Congressman, is that too many cases are filed with the Board. We 
have no control over the intake. If someone wants to file a case, 
whether employer or union, we have to take it. The original investi- 
cation of it is by the regional staff under the General Counsel’s 
supervision. 

I would like to call your attention to the material in footnote 4 of 
my original statement, which points out what happens to those cases. 
I think it may make you feel a little better, Mr. Barden; perhaps not 
very much. 

Mr. Barpen. You cannot make me feel better until somebody quits 
bedeviling my folks, because that means more work for me, and I just 
do not like to work any more than is necessary. 

Mr. Herzog. The figures will show that of the unfair labor practice 
cases filed in the regional offices, only 8 percent, as I told you before, 
get to the Board. Now, what happens to the other 92 percent? 
About 4 percent of them are closed after a hearing is directed. There 
are still 88 percent of them left. Twenty-one percent of the total 
are dismissed administratively by the regional offices or by the General 
Counsel onappeal. That is what happens to a lot of these cases where 
someone is bedeviled, or where a case is filed, and it turns out the 
case 1s spurious and there is nothing to it. There is nothing for the 
regional office to do but to dismiss it because it is without merit. 

But it is filed, and it has to be looked into. The employer’s version 
has to be received, and certainly it would be wrong not to hear the 
employer’s story. 

Forty-eight percent of them are withdrawn by the complainants. 
The complainants, as I told you, in about three-quarters or maybe 
four-fifths of these cases are labor organizations or individuals. 
Those cases are often withdrawn. Why are they withdraw? Be- 
cause after the kind of investigation which a regional office conduets, 
the case is found to be without merit. And perh: ips for face-saving 
purposes, the union or the employer will withdraw rather than have 
it administratively dismissed. 

Another 19 or 20 percent are adjusted or settled in the regions. 

Mr. Barpen. Then you simply emphasized the very thing I have 
been talking about. If 92 percent of those cases are handled outside 
of the Board, of your Board, and only 8 percent reach the Board, 
then it looks to me like it is time for us to give some attention to the 
dog instead of his 8-inch tail. Do you not agree? 
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Mr. Herzoa,. It is 5 inches, sir. 
Mr. Barven. Five inches? 
Mr. Yes, sir. 

Mr. Barven. That is still too little tail to demand so much atte; 
tion. Why do we not deal with the 92 percent of the cases a litt) 
more 

Mr. Herzoc. The real question is our lack of control over intake 
Again I think the handling of cases in the regional offices can be bet. 
ter explained by the General Counsel; he can do it better than I ca 
and more appropriately than I can. I have no reason to criticize hiy 
myself, but I cannot defend it either, because it is none of my business 

Mr. Barpen. Mr. Herzog, I would like very much to be fair abou 

this. 

Mr. Herzoe, I know that. 

Mr. Barven. But I think it is definitely unfair that you and your 
Board should be subjected to the type of criticism and the causti 
criticism, and I mean ugly criticism, that you are subjected to, as a 
result of the group who, I do not know what their attitude is going 
to be in the future, but in the past they were selected to do a job, ani 
they operated objectively. They were the harassment boys. 

What I am after is to change that picture, because if there is any- 
thing I think that really sets up corrosion in our American Govern- 
ment, it is this tendency to discredit our courts and quasi-courts, ani 
certainly you are a quasi-court, if not a full court so far as that is 
concerned. The minute we begin to dig the foundation out fron 
under them by unfair tactics and unfair practice, there is where this 
Government is facing a real danger. 

There were one or two other cases that I wanted to go into, but you 
are not ina position to give any information, as I understand it, about 
the Board’s conduct. 

Mr. Herzoc. In the field. 

Mr. Barven. And I have record evidence of one of the lawyers that 
shows where this statement was handed to this counsel examining the 
witness, and the counsel was well aware that the statement was in- 
correct, and there was written on the margin a whole paragraph cor- 
recting a section of that statement. But when counsel introduced it, 
he neither commented on that, and he was reluctant to let anybody 
else discover it until it was discovered that he was withholding evi- 
dence from the trial examiner. Then it was quietly passed along. 

In our courts, when a lawyer is caught in that kind of practice, 
then some action is taken with him, and usually the judge handles that 
gentleman in no uncertain terms. 

But these things have built up a bad attitude—and I am for the act. 
I join you in saying that we cannot settle these things on a battlefield. 
There ought to be a more intelligent way to settle it. 

We did not get into any discussion of this industry-wide question 
that is worrying everybody in the country now. Did you stay out of 
that field purposely or accidentally, Mr. Herzog? 

Mr. Herzoe. Purposely. Congressman, as I’said to my friend Mr. 
Lucas the other day, I think that is not something that the Board 
really ought to testify about, consistently with the general position 
that I set forth in the statement. That is a question of policy. That 
is for Congress to decide. It goes to the very roots of the American 
economy and the relations between industry and labor. 
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As administrators, I think our job is to enforce whatever act Con- 

gress may pass and not to tell you whether it is a good or a bad idea. 
Mr. Barpen. If we call you back and should happen to ask you if 

vou think that a certain thing would work, you would not mind giving 


us Your opinion as an expert, having served on this Board as long as 


vou have, would you? 

Mr. Herzoa. Asa quasi-expert, Congressman. 

Mr. Barpen. As a what ¢ 

Mr. Herzog. You see, we are quasi-judicial, and we can only be 
qui isi-expert. 

Mr. Barven. If you spent this long on this Board and you have only 
made the grade of “quasi,” Iam afraid you are being too modest. 

Mr. Herzog. Well, sir, perhaps just too inefficient. 

Mr. Barven. Well, I will not put that to you. 

That is all, Mr. Chairman. 

Chairman McConneui. Mr. Herzog, in order that we can know a 
little of what we are talking about here, suppose you describe the 
present setup of your National Labor Relations Board. Let us have 
that in the beginning, and then let us know what we are talking about 

and focus our attention on the issues involved with each particular 


segment of your Board. 

Mr. Herzoc. You are interested in the architecture / 

Chairman McConneutu. Yes. Describe the present setup of the 
National Labor Relations Board. 

Mr. Herzoc. I will do my best and try to keep it as simple as I ean. 

The present setup, of course, is determined essentially by section 
3(d) of the Taft-Hartley Act. The Board in Washington is com- 
prised of 5 members with a number of legal assistants attached to each, 
and information and secretary’s offices, and a solicitor’s office. 

Chairman McConne.u. How many legal assistants attached to each 
member ¢ 

Mr. Herzog. A great many, sir, at the present time, which is the 
only reason we are getting our cases out; it is 18, I believe. It is a 
total of about 90. 

The Board in Washington also has 
Administrative Division, which is the 
personnel actions, budget actions, and so on, although they service the 
office of the General Counsel equally. 

Then there is the Division of Trial Examiners, which I talked about 
before in answering some of Mr. Barden’s questions, which is comprised 
of men who go out ‘and hear the cases, and render intermediate reports. 

Chairman McConneti. How many trial examiners? 

Mr. Herzog. About 55 tod: ty, including some people who are about 
to get on board. We lost 2 » by death and 1 by a very serious illness 
within a 10-day period last month. 

Then on the other side is the Office of the General Counsel, estab- 
lished by statute, which has supervision over all of the regional offices 
and has supervision over the Enforcement Division in Washington. 
That is the legal division that enforces the Board’s decisions and in 
the courts defends them when other parties do not like them. 

The General Counsel also has an advisory group in his Division of 
Policies and Appeals which assists him in considering administrative 
appeals from the field. He has a staff in Washington which assists 
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him in the general supervision of the field offices. I might say thy 
there are 21 regional offices and 7 subregional offices, a total of 2s. 

Chairman McConnetu. And I believe you have a Solicitor under t\y 

Board’s immediate supervision. 

Mr. Herzoc. Yes, the Solicitor and.Associate Solicitor, which assix 
the Board on certain legal questions. 

Chairman McConnewu. Is there an executive secretary 

Mr. Herzog. Yes, with two deputies and a clerical staff. 

Chairman McConnetu. Assistant executive secretary 

Mr. Herzoc. An executive secretary, an associate, and an assistant: 
three persons, plus the clerks. 

Chairman McConneti. How about in the Secretary’s office? There 
are two sections there, as I understand it. There is the Order an 
Stenographic Section, and then there is another section, is there jot! 

Mr. Herzoc. Yes. I did not know you wanted that much detail, 
As to the setup of the Secretary’s office, we are getting down now to 
clerical employees: There is an Order Section which handles the 
mechanics of issuing the Board’s decisions and orders, except for the 
mimeographing, and a number of clericals attached, as I said before, 
to the Secretary’s office itself. I do not happen to have a blueprint 
plan of the Board’s operations in front of me. I should have it in 
my head, but I will do the best I can. I will gladly furnish one for 
the record, although I think it may a difficult thing to print up. 

Chairman McConnetu. I wish you would submit to the committee 

a a description of the setup of the National Labor Relations 
Board. 


Mr. Herzog. We will submit it for the record, sir. It may take a 
few days, but we will submit it. 

Chairman McConnety. What are the functions of the five members 
of the Board? Section 3 provided for a division of authority, I under- 
stand, between the Board and the General Counsel, but what is the 
Board’s primary function ? 

Mr. Herzoe. The Board’s primary function is to take responsibility 
for the policy of the Labor-Management Relations Act, a responsibil- 
ity which is displayed by the decision of cases. 

Chairman McConnett. And the General Counsel does what? 

Mr. Herzoe. His functions according to the statute are: 

To exercise general supervision over all attorneys employed by the Board, 
other than trial examiners and legal assistants to Board members, and over the 
officers and employees in the regional offices. He shall have final authority on 
behalf of the Board with respect to the investigation of charges and issuance of 
complaints under section 10, and in respect to the prosecution of such complaints 
before the Board and shall have such other duties as the Board may prescribe 
or as may be provided by law. 

The Board in 1947, and again with slight revisions in 1950, dele- 
gated to the General Counsel a number of responsibilities which the 
statute in fact vested in the Board members. 

I would like to introduce for the record, if you want it, sir, a copy 
of the statement of delegation which discloses the separation of func- 
tions perhaps a little better than any blueprint. 

Chairman McConnetx. Without objection, it is so ordered. 

(The statement referred to is made a part of the hearing of Febru- 
ary 25.) 

Chairman McConnewy. I would like to ask one question, and then 
I will go to the next questioner. 
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Under what authority has the Board created the office of Solicitor? 
Mr. Herzoc. Under the authority of the statute which permits the 
Board to appoint all members of the staff. The real problem came up 
as to What authority the Board might have to have a Solicitor and an 
Associate Solicitor who did not respond to the supervision of the 
General Counsel under section 3 (d). 

An arrangement was made with Mr. Denham very early in the 
original statement of delegation, I believe, and it appears in the pres- 
ent one, whereby the Solicitor of the Board would be available to assist 
the Board on policy questions, where the chief legal assistants of the 
Board members could not give a collective judgment because they were 
assigned to each one of the five of us individually. 

Chairman McConnetz. I have some other questions, but I will 
pass now in order to let other members ask questions. 

Mr. Kearns. 

Mr. Kearns. Mr. Chairman, I want to say about the Chairman 
of the National Labor Relations Board that every time I have called 
his office for any information or facts, I have always been treated 
most courteously. I further think the gentleman is highly intelli- 
gent, and I think he has lived with this thing a long time, and I think 
when he comes here before the-committee making his recommenda- 
tions, he is sincere in what he believes, although I do not particularly 
agree with him in all phases of it. 

I notice right off the bat you defend your present status of 5 mem- 
bers and what you can accomplish, and no doubt you are aware 
that the other morning I presented an amendment whereby we would 
increase the Board to 9. I still feel, with all of the support that you 
give the five-member status, that mathematically you are stil] in- 
correct, because you cannot process all of the cases that are before 
you. 

Would you like to comment on that ? 

Mr. Herzog. Mr. Congressman, I do not believe that our formal 
statement affirmatively sets forth any preference for 5 members as 
against the 7 suggested by Senator Taft or the 9 suggested by you. 
We simply set forth in section 2 of our statement what the Board 
has been able to put out with five members, and I may say we set 
that forth factually, neither defensively or boastfully. We do not 
like to defend ourselves, and we have not got much to boast about. 

Whether a larger Board would be desirable is indeed a close ques- 
tion. I know a majority of my colleagues believe that enlargement 
of the Board would be an advantage. I am coming more and more 
to the same viewpoint, although when I testified in 1949 before the 
Senate, at page 132 of the testimony there, I think I expressed a 
contrary viewpoint. 

I think the arguments for it, which the majority of my colleagues 
agree with, are stronger than the arguments against enlargement. 
The great issue will be: Will it be more efficient or less efficient 

As of today, the Board decides such a large proportion of its 
cases by panels, about three-quarters of the unfair labor practice 
cases and about 95 percent of the representation cases, that I think 
the enlargement of the Board, which would permit the creation of 
more panels, might very well work better than the present setup. 

I should in fairness remind the Congress that, on those big policy 
issues which will require the participation of the full Board, it may 
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well be that an enlargement of the Board will make us a little slowe, 
in deciding those cases. It takes 7 or 9 men longer to go throug) 
a discussion than it takes 5. But those cases do represent a rather 
small proportion of the total now, so I think the arguments today 
tend to be against my or iginal position. 

When I testified in 1949 on the Senate side, we were de legatin iv a 
lot fewer cases to panels. Iam not sure that I agree that nine would 
be the best experiment at the moment. 

Mr. Kearns. You wish to reserve that 4 

Mr. Herzoc. Yes, but I think some enlargement is desirable in 
view of the mass of work. I think I should tell the Congress, how. 
ever, that an enlargement of the Board without an enlargement of 
the staff of legal assistants to correspond to the enlargement of tly 
Board will not do too much good. 
current. 


The Board members are pretty 

The problem has been to get the work up to us fast enough, 

and so it is not going to do much good to enlarge the Board to 7 
members or 9 members, unless the Congress is willing to appropriate 
funds so that we can have a larger staff in toto. 

It will not do, in other words, to take these 90 legal assistants that 
I told Mr. McConnell about and split them up 7 or 9 ways instead 
of 5 ways. It will help a little. It will not help enough. 

Mr. Kearns. I noticed in your figures that you spent about $814 
million last year in operating the National Labor Relations Board. 

Mr. Herzog. That is right. I think the for fiscal 
i952 was eight million, three hundred and some thousand. 

Mr. Krarns. Yet the Congress was willing to appropriate $15 mil- 
lion for the last year’s operation of the Wage Stabilization Board. 
Certainly, in your permanent status, you are operating much more 
economic ally and accomplishing much more, I am sure, than they did. 

Mr. Herzoc. I never want to say anything about those who are 
about to die, sir. 

Mr. Krarns. That brings up a question. When the Wage Stabili- 
zation Board was formed, you made a statement that you were rather 
fearful of it. Have you retracted that and acquiesced in it? 

Mr. Herzog. When I testified before Congressman Lucas’ subcom- 
mittee, on the Wage Stabilization Board, in 1951 on the Ist of June, 
I think I said that if the Wage Stabilization Board tried to invade 
our jurisdiction, we would stand up and fight. But that I did not 
expect that they would try it, and I thought it was not necessary for 
you to build up too many defenses for us to prevent it, because I 
thought the provisions of the Executive order protected us. 
tice, we had no trouble of any kind. 

Mr. Kearns. It is very nice of you to make that statement. 

Mr. Herzoa. It iscorrect,sir. Thank you. 

Mr. Kearns. I have one more question. 

I added this new section to section 2, page 7, whereby we have the 
mandatory strike vote before any strike. Now, how much would that 
increase personnel operations of the Board if we had these strike votes 
conducted by the Board in the field ? 

Mr. Herzog. I think it would cost an awful lot of money, Mr. 
Kearns. I do not have the figures in front of me, because this hap- 
pened before I was Chairman. But in 1943 and 1944, or perhaps 
earlier, my predecessors had to administer the Smith-Connally Act, 
which was an act which, with obvious differences in detail, provided 
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for votes before strikes. I do not have the figures as to how much 
it cost to administer the Smith-Connally Act provisions almost 10 
years ago. I know it cost a great deal, and I know it took the time of 
the fie Jd staff, not the W ashington staff, away from their other jobs. 

If I may be permitted to make a value judgment, although I asked 
not to have to, I do not think it did much good. I think what usually 
happened was that the boys backed up their leaders, and they voted 
for a strike, and then the leaders said, “Well, the men want us to 
strike. What else can we do?” And the responsibility was diffused 
instead of being concentrated. 

Mr. Kearns. Thinking has changed a lot during the last 10 years 
regarding a lot of those issues. 

Mr. Herzog. Of course, what would normally be done on the Gen- 
eral Counsel’s side would be to hire temporary staffs to run these elec- 
tions. but it would still interfere to some extent with the normal 
operations. Had-there been more elections sought under section 209 
(b) of the Taft-Hartley Act, we would have had the same problem. 
That would have been a problem in budgeting. 

Mr. Kearns. The gentleman will admit that if every man in every 
plant could vote before he went out on strike, whether or not he wanted 
to strike, it would be more democratic. 

Mr. Herzoa. It would give him an opportunity to vote, but whether 
it would accomplish your objective, which I assume is to encourage in- 
dustrial peace and discourage strikes, I would not be certain. 

Tam sure that you have looked at the history of the Smith-Connally 
Act, and the figures there are not encouraging. .As you say, times have 
changed, and maybe it would be different. Iam rather skeptical about 
it, if I may say so, 

Mr. Kearns. That is all. 

Mr. Gwinn. Mr. Kelley. 

Mr. Ketiry. Mr. Herzog, if I recall the purpose of these union elec- 
tions, it was to give the membership an opportunity to free them- 
selves from the union bosses. That is the reason it was included in the 
bill. I would like to know what percentage of the union voted for that. 

Mr. Herzoc. I think that you are referring to the elections which 
the Board formerly held, 50,000 of them, under section 9 (e) before 
Congress amended it in 1951 to eliminate those elections. I do not have 
the figures before me. It is my best recollection that in the elections 
to authorize a union shop about 93 percent of the participants voted in 
the affirmative. I would like to have the privilege of correcting that 
figure if it is too far off. 

Mr. Ketiry. Do you know how much those elections cost in the 
aggregate 

Mr. Herzoc. I think in testimony or in information which we sub- 
mitted to the Congress a year and a half ago, we estimated they cost 
about $1 million during the 4 years that that provision was in effect. 

Mr. Ketiey. And it took the taxpayers $1 million to let the Con- 
gress find out what was generally known, that they wanted the union. 

Mr. Herzog. Well, some people did not think so, Congressman, and 
it is like all experiments in life—they are expensive. 

Mr. Ketiry. That is all, Mr. Chairman. 

Mr. Horrman. Mr. Herzog, on page 3 of your statement, we find 
this language: 
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We are here not to say what is good or what is bad, but to suggest what 1.) 
be practical and what may not. 
Do you and the Board stand on that ? 

Mr. Herzog. Yes; I think we will. 

Mr. Horrman. On page 9, in paragraph 1, you make the argunien 
that the Board should cede part of its jurisdiction to the State labo 
boards. 

Mr. Herzoc. I ake the argument that Congress should free is so 
that we can do so if it turns out to be a useful thing to do, as we think 
it would be. 

Mr. Horrman. Do you think that that would tend to uniformity of 
practice throughout the country, with possibly 48 boards making 
decisions ? 

Mr. Herzoc. Actually, there are only about eight States that have 
boards at the present time, and so, of course, we could only cede in 
those cases. I think it would not tend to make for uniformity in cer- 
tain areas, but I think the real question is the allocation of powers 
between the State and the Federal Government. It would not make 
for uniformity if the Board ceded to the States the authority to deier- 
mine policy in important large industries which affect interstate 
commerce. 

I am thinking about local matters of the kind we delegated to the 
New York State Labor Relations Board between 1937 and 1945. 

Mr. Horrman. Pardon me, Mr. Herzog, I just wanted an answer to 
the question: Do you think it would or would not tend to promote 
uniformity ? 

Mr. Herzoc. It would in some respects and not in others. 

Mr. Horrman. Then, the answer is “Yes” and “No”? 

Mr. Herzog. The answer is “Yes” and “No.” 


Mr. Horrman. All right, that is all. I have to go over to the House 
floor pretty soon. On page 10: 


We believe the National Labor Relations Board has more than enough to do 
without dissipating its energies upon predominantly local controversies where, 
even though Federal jurisdiction may attach as a matter of constitutional law, 
the impact upon interstate commerce is negligible in practice. 

As a matter of fact, under the Supreme Court decisions at the 
present time, practically every industry is engaged in commerce or 
activities which affect interstate commerce, is it not ? 

_ Mr. Herzoc. Yes, sir; and it is precisely because of that defini- 
tion—— 

Mr. Horrman. You have answered the question; all right. 

Mr. Herzoa. I want to explain why we felt that way. 

Mr. Horrman. All I want is an answer to my question, please. 
Thank you. I donot mean to be impertinent or hasty or anything, but 
it is just a simple question. 

Now, on page 11 you referred to the non-Communist affidavit. If 
I get your argument there, or understand your argument, it is that 
the people who are required to file that affidavit, or perhaps more 
accurately some of them, are able to, you state, “circumvent” the 

requirement, 

Mr. Herzoc. It has happened, yes. Those who are ruthless always 
have an advantage over those who want to follow due process. 

Mr. Horrman. And you would improve that procedure, as I under- 

stand it, from page 14, by having the Subversive Activities Board de- 
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‘ermine Whether the union officials were or were not, or had or had 
»ot been, members of the Communist Party and so on ¢ 

Mr. Herzoc. Whether or not the union was Communist-dominated, 
.omething which the ClO for example, found in respect to about 
pine unions, 2 or 3 years ago. 

Mr. Horrwan. But, as I understand it, and perhaps I am in error, 
ihe officials of the union are required to sign this so-called non-Com- 
yunist affidavit. 

Mr. Herzoe. Under the present provision, that is right. 

Mr. Horrman. And would you then, under your suggested pro- 
cedure, have this Subversive Activities Board determine whether those 
ynions were or were not? 

Mr. Herzog. Yes; but probably it would be a matter of investiga- 
tion by them, and would not involve the filing of affidavits. I am not 
sure it should be the Subversive Activities Board. ‘That is the closest 
to it I can get. 

Mr. HorrMan. But you would have some other Government agency, 
some other agency other than your own determine that question / 

Mr. Herzog. We think so. You see, Congress really did riot want 
us to determine the question when you passed the law in 1947. You 
used the affidavit technique as a way of relieving us of that burden. 
I think it worked pretty well for a couple of years, as I told Senator 
Humphrey’s committee, but it is just not working well enough now. 

Mr. Horrman. My associate suggests the question as to whether if 
management signed, it would be helpful. 

Mr. Herzoc. Would it be helpful? It would not solve the other 
problem. 

Mr. Horrman. Now, Mr. Barden was inquiring as to the method 
employed by some of the employees of the Board—are they the en- 
ployees of the Board, the examiners ? 

Mr. Herzoc. He inquired about two groups; some are our employees 
and some work for the General Counsel. 

Mr. Horrman. Back over the years was Nathan Witt at one time 
counsel for the Board ? 

Mr. Herzoa. I think Mr. Witt was executive secretary of the Na- 
tional Labor Relations Board until 1940, which was 4 years before 
any of the present members of the Board took office. 

Mr. Horrman. And you are aware that about that same time Lee 
Pressman was general counsel for the CIO? 

Mr. Herzoe. I think it was about that time; yes. And it was later. 

Mr. Horrman. Were you also aware of the fact that the two at 
times caused strikes, especially one at Pittsburgh in the steel industry ? 

Mr. Herzoe. I do not know about that; no. 

Mr. Horrman. The reason for asking was whether or not the prac- 
tice referred to by Mr. Barden still exists, as to whether you know 
anything about that? 

Mr. Herzoc. I do not know anything about what happened at the 
Board before July 4, 1945. 

Mr. Horrman. What about these cases that Mr. Barden referred 
to? 

Mr. Herzoc. I am not allowed to know about that. 

Mr. Horrman. You are not allowed to know about that? 

Mr. Herzoc. Not really, officially. 
Mr. Horrman. You read the papers, of course? 
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Mr. Herzoa. Yes, sir; I do. 

Mr. Horrman. And you get a knowledge do you not from the papers 
that that practice has existed ? 

Mr. Herzos. That it existed in those days, of course. I heard about 
it. 

Mr. Horrman. At the present time, too? 

Mr. Herzoe. I have seen very little in the newspapers about that 
up to today. 

Mr. Horrman. Was there any recommendation you have as to how 
we can either lessen or abolish that practice, if it exists, at the present 
time ? 

Mr. Herzoc. The only way to do it, Congressman, if somebody does 
that sort of thing and it is proved, is to discipline them, and the next 
fellow would not do it, and also to have iaabiginels practices which 
allow you to look into people and not hire people of that kind. 

I do not think that there has been anybody like that hired in a long, 
Jong while. But a bad apple gets in once in a while. 

Mr. Horrman. Of course, that is evident from the fact the CIO did 
expel so many organizations because they were Communist controlled. 

I called your attention to this which is but one of several situations 
on which complaints have been made to me—in November of 1946 
a strike was called, but the plant resumed operations in 1947. There 
were some 50 employees. Then the strike continued until the summer 
of 1949, approximately 3 years. Then the employees asked your Board 
for bargaining rights. The Board held, and if this is not correct you 
correct me, that the employees who were employed in 1946 had the 
right to vote in 1949. That is correct ? 

r. Herzog. Well, I do not know what the case is, Congressman, 
and I imagine you would rather not mention it. 

Mr. Horrman. Do they still continue to be employees after 2 years 
they have been on strike and have not been working ¢ 

Mr. Herzoc. That gets us into a terribly technical field of the law, 
whihe Senator Taft has some amendments on. If they are unfair- 
labor-practice strikers, they would be. 

Mr. Horrman. What is that? 

Mr. Herzoc. If they are unfair-labor-practice strikers, and if the 
strike was caused by an unfair labor practice, then in accordance with 
decisions of the Supreme Courtof the United States going back nearly 
15 years, they remain employees. 

nee Horrman. Suppose the case had not been decided by any 
court ¢ 

Mr. Herzoe. Then under the present arrangements, because of the 
present provisions of the law, the Board will allow economic strikers, 
strikers who did not strike because of unfair labor practices, to vote 
only until such time as they have been replaced. The question of 
what constitutes “replacement” is an extremely difficult one. I do 
not know whether this strike that you talk about was unfair labor 
practice, or economic, and I cannot tell, of course. 

Mr. Horrman. Suppose I am working for you and I charge you 
with an unfair labor practice, and I go on strike. I either remain on 
the picket line or I get another job, an off-and-on job perhaps. How 
long can that situation continue, assuming that the court has not made 
a decision? How long can that situation continue and I still be 
permitted to vote at the subsequent election ? 
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Mr. Herzoc. Well, you are assuming that I did not discharge you 
in any unfair way? 

Mr. Horrman. I just went on strike. ; 

Mr. Herzoc. Were you induced to strike because I had violated 
the law, or just because you wanted more wages? 

Mr. Horrman. I charge that you did. 

Mr. Herzoc. You charge that I did? 

Mr. Horrman. You are guilty of an unfair labor practice, I say. 

Mr. Herzoc. I never would do that to you, sir, but I think the an- 
swer is that until the Board knows whether the strike was an unfair- 
labor-practice strike or an economic strike, we probably would allow 
the voter to cast a challenged ballot and take his ballot and seal it 
up in an envelope so it could not be identified. We would then not 
open it until the issue of whether he was entitled to his job or not 
was resolved. ‘That is one reason we like to resolve these cases as fast 
as We can. 

Mr. Horrman. So unless the court or the Board makes a decision, I 
continue indefinitely to be your employee. Is that right, or not? 

Mr. Herzoc. Unless it is perfectly clear that the strike was not an 
unfair labor practice, and it is perfectly clear that you have been 
replaced. 

Mr. Horrman. Clear to whom ? 

Mr. Herzog. To the Board and, if the courts ultimately agree with 
us, on review, to the courts. They usually do agree with us. 

Mr. Horrman. Do you think that there should be any change in the 
law with reference to that? 

Mr. Herzoe. I think the amendment that Senator Taft has proposed 
will help us solve the problem, but again, I do not want to get into the 
merits of individual proposals. 

Mr. Horrman. I thank you very much. 

Mr. Barven. I have just one question. You made mention of the 
fact that under certain circumstances you took disciplinary action 
against some of these folks. Have such actions been taken ? 

Mr. Herzoc. I do not quite understand. Do you mean disciplinary 
action? I am not aware of any, but in the field offices I do not know. 

Mr. Barven. Who would take that action? 

Mr. Herzoa. If it were a field office matter, it would be taken by 
the General Counsel, and if it were something in the Washington 
office it.would have to be taken by the five members of the Board. [If it 
was pone involving the trial examiners, it would have to be taken 
by the Civil Service Commission. 

Mr. Barven. And so far as you know, no disciplinary action has 
been taken against any employees of the Board, the chief counsel, or 
in the field offices? 

Mr. Herzoc. I am not aware of any in recent years, but I cannot be 
sure of my own memory. I can say, I think with certainty, that none 
has been taken by the Board members because cases of that sort have 
not been brought to our attention involving our own employees. 

Mr. Powewi. You say the backlog of complaints have been pretty 
well cleared up? 

Mr. Herzoa. I did not say they have been completely cleared up. I 
have said we are finally on the road, and perhaps I had better put some 
figures in the record to point that out. 

r. Powerit. I wanted to ask you a question before you do that. 
29507—53—vol. 1——15 
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Evidence has come to me that the average time taken to adjudicat Mr 
complaints made by labor is around 15 months, while complaints mad: JB pres> 
by industry take a much shorter time. Is that true or not? Mr 

Mr. Herzoa. I do not have any figures on that. The Board, having J Boar 
a judicial job, looks abstractly at the case statistics, and has not brokey towa 
them down. I think this is probably true, that where industry file: J nitel, 
certain types of complaints against labor organizations, particular), dead 
involving secondary boycotts and sometimes involving jurisdictiona| A 
disputes, the General Counsel must, under section 10 (1) of the presen exall 
statute, seek an injunction in the courts. By the very act of his seek- ingt 
ing the injunction, and in most instances getting it, the case is likely to of 5, 
be washed out. 

I have noticed, in looking at our statistics, that a smaller proportion on t 
of those cases ever get to adjudication, because they do not have to. abo 
They are solved, and that is the end of it. The only injunction that T 
can be sought in cases involving labor are discretionary. The General per 
Counsel and the Board have been reluctant to use injunctions where V 
they are discretionary, against either side, any more than is absolutely wol 
necessary. abo 

I think there have been less than 20 discretionary injunctions under exe 
section 10 (j) in the last 5 years. In most of those, they have been pec 
against employers. 30: 

But when the cases get to the adjudication stage, I would not know ] 
which took longer. The point is that some of the unfair labor practice jus 
charges against unions never get to the adjudication stage, or rather int 
fewer of them do. I think the injunction arrangements may make to 

that happen. a 

Now, the real situation today, Mr. Powell, and the reason I think the pi 
figures that Senator Humphrey’s committee had no longer are accu- 
rate, is that finally with an increase of the staff under this year’s appro- ge 

riations, we are able to get on top of a great many very old cases. B 
hat increase did not occur until about a month after the new fiscal 
year. It was in August and the new people were not really trained te 
and ready to do their best work for another few months. The Board 
itself, beginning in August and culminating in a committee report in r 
December, made a study as to methods to expedite our processing of a 
cases. So today that figure which you gave a few minutes ago is bound n 


to be sharply reduced. I think it is accurate to say that the cases 
decided in the month of February, for example, will take the Wash- 


ington Board 47 days less than the cases decided in November. t 

hat eats into that figure pretty fast. That is 47 days less than t 
the November figures. 

Mr. Poweti. The November figure was 15 months average, and f 

that would be 1314 months’ average ? ] 


Mr. Herzoe. It is going down, and the important thing is the trend. 

Mr. Powetw. It is not important to what I am trying to say, but 
I am trying to point out that in complaints made by labor they still 
have to wait over a year on the average, and some of them are almost 
2 years now. 

I have one case that I am going to put in:the record which is now 
22 months outstanding. 

Mr. Herzoe. Well, some of them have taken a long time, and there 
is no question about it. 
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Mr. Powerit... I just want to correct what was seemingly the im- 
session, from your remarks, that the backlog was being taken care of. 

Mr. Herzog. I did not say, Mr. Powell, in those remarks, that the 
Board has solved the problem. I said we were moving very rapidly 
toward the solution and the figures in the last few months are infi- 
nitely better. The great problem, frankly, has been the amount of 
dead time, the amount of time the cases have been in the icebox. 

A case is in the field a certain length of time, and before the trial 
examiners a certain length of time. Then suddenly it comes to Wash- 
ington and has to be decided by the Board, either by the full Board 
of 5, or by a panel of 3. 

The Board gets through the cases, once someone is ready to work 
on them, reasonably fast now. I think the figure is now down to 
about 70 days for the actual processing of the case. 

The great loss of time, Congressman, until recently, was this icebox 
period. 

When a case came to Washington there was nobody available to 
work on it, and the icebox ciel which I am sorry to say was up to 
about 4 months in the recent past, is now down to practically zero, 
except for the statutory period of 23 days which we have to give 
people as time to file exceptions. I do not think we can get it below 
30 days, but that is an awful lot better than 130 days. 

Mr. Powetx. I would like to have your office give the figures on 
just what percentage of labor complaints and what the percent of 
industry complaints were in that icebox together, because, according 
to information I have of the labor complaints, complaints of labor 
against management had to wait many, many more months than com- 
plaints of industry against labor. 

Mr. Herzoc. We will try to collect those figures. I think we can 
get them, and I will ask Mr. Consedine, the Associate Solicitor of the 
Board, who is assisting me, to attempt to get them together. 

(The information referred to appears at the close of the witness’ 
testimony.) 

One reason may be, and I underscore the word “may,” that the 
records in the cases involving union charges of unfair labor practices 
are longer. The issues are likely to be more elaborate, and you need 
more witnesses, 

For example, if we have a charge of discrimination with 40 em- 
ployees and everyone takes the witness stand, then the employer has 
to put in witnesses to answer them. I give that as a possible explana- 
tion of what is a possible statistical fact. 

Mr. Gwinn. Is not the percentage of complaints by labor so much 
greater that that would naturally increase with the general delay, the 
percentage of labor cases that are being delayed ? 

Mr. Herzoc. I do not think that it would have that effect, Congress- 
man Gwinn. I do not believe so, because the cases should be getting 
the same treatment and the fact that about 22 percent of the cases are 
filed against unions, and about 78 percent of the unfair-labor-practice 
cases are filed by them, really should not affect the time for any one 
individual case. 

Mr. Gwinn. Except the total number that are hanging fire on the 
calendar will be very great and would seem to be punishing labor 
much more than it is the management. 
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Mr. Herzoc. The total number on the calendar, if the facts work out 

exactly in proportion, would, of course, be 78 percent and 22 percent. 

I think Mr. Powell is asking me, however, not about the number of 
cases, but about the number of days it takes to process a case. 

Mr. Powett. I am not talking about the percentage of cases. I 
know that. I am asking about the percentage of time involved in each 
area, labor complaints and management complaints. 

I have one last question. I know very well the division between 
your Board and the General Counsel, but because Mr. Barden has 
raised the question of someone in the setup discriminating against 
management in their actions, I want to point out that when ‘the General 
Counsel does appear here, that I have several cases, very shocking, that 
I want to present, of discrimination by the same office, Mr. Barden, 
against labor. 

ae The gentleman from Texas, does he wish to be recog- 
nized 

Mr. Lucas. I understand that we are about to adjourn. Mr. Chair- 
man, I would like to ask unanimous consent that my attention has been 
called to testimony or a statement which was filed with this committee 
by Representative Franklin Roosevelt, Jr., last Thursday afternoon, 
when the House was in session to consider an amendment to the defi- 
ciency appropriation bill. 

(See p. 161.) 

Mr. Roosevelt’s statement, which I have examined rather casually, 
is so full of information that I believe it would be helpful to this com- 
mittee if thorough examination of it were given by all of the members 
of the committee. 

I ask unanimous consent that Mr. Roosevelt be eee to appear 
before the committee for questioning and further elaboration of his 
statement. 

Mr. Gwryn. Is there any objection to the request of the gentle- 
man from Texas, that Mr. Roosevelt, who had no opportunity to sub- 
mit to questioning when he appeared, because of the lateness of the 
hour, and filed his statement, that he now be requested to appear for 
questions. 

If there is no objection, it is so ordered. 

Mr. Lucas. I have one other question, Mr. Chairman. 

May I ask unanimous consent that his statement, in order that the 
record will be proper, be placed in the record with the questioning, 
when he appears before the committee? 

Mr. Gwinn. If there is no objection, it is so ordered. 

Mr. Lucas. One other thing, Mr. Chairman. I ask his statement 
not be printed in the record until questions and answers have been 
propounded, and he has had an opportunity to re Vv. 

Mr. Gwinn. We will make a note of that and the request will be 
followed. 

We will adjourn now until 2:15 p. m. We have the consent of 
the House to hold hearings this afternoon, although the House is 
actually in session. 

(Thereupon, at 12:30 p. m., the committee recessed, to reconvene 
at 2:15 p. m., same day.) 
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[ AFTER RECESS | 


(The hearing was resumed at 2: 15 p. m.) 

Mr. Gwinn (presiding). Gentlemen, the committee will be in 
order. 

Mr. Herzog, will you take the stand again? We will proceed. 

Mr. Lucas, do you have any further questicns ? 

Mr. Lucas. Mr. Herzog, I want to tell you how much I appreciate 
the responses which you have given to questions submitted to you by 
those who questioned you before my turn. I like your forthright 
answers, and I have found it characteristic of you not to be hesitant 
about expressing your opinion. 

Mr. Herzoc. Thank you very much. 

Mr. Lucas. I am particularly gratified, Mr. Herzog, in that part 
of your statement dealing with the non-Communist affidavit. I agree 
with you that it has not been effective or has not been as effective as 
many of us would have desired, and as I think the need demands. 

I am gratified because you have proposed a solution or an attempted 
solution which is similar to one which I have had in the back of my 
mind since last year. I want to talk with you a moment about that, 
if I may. 

You have suggested that the problem be removed from the jurisdic- 
tion of the Board itself in that the National Labor Relations Board 
have no authority at all to determine whether or not a union is Com- 
munist-dominated. I think that that is right, that is not a labor 
problem. 

Mr. Herzoc. That was my position. Of course, actually, as you 
know, under the non-Communist affidavit provision today, we also do 
not have authority to do that. It comes to us by indirection, by the 
filing of the affidavit. Iam glad that you feel that way about it. As 
I indicated in my statement, we reached this result rather gradually 
ourselves, 

Mr. Lucas. Mr. Herzog, why I am in agreement with you is that 
I think we ought to place this responsibility in other hands, recogniz- 
ing that there are unions which are Communist-dominated and recog- 
nizing that it is not primarily a labor problem as such but that it is a 

roblem which sonia be more adequately dealt with perhaps by the 
ubversive Activities Control Board or some other such organization. 

I think it is incumbent upon Congress to attack the problem in such 
a fashion. It is my idea, Mr. Herzog, that we authorize such a dele- 
gation of power to allow the determination by such a group, call it 
whatever we will, Board X or Board Y or Subversive Activities Con- 
trol Board, or something else, and require them to find just one thing— 
and that is: Is X union or Y union Communist-dominated? And 
upon determining that affirmatively or negatively, then that finding 
will be transmitted to the National Labor Relations Board. 

If it is affirmative that the union is Communist-dominated or if we 
want to go so far as to be absolutely fair about it, we can balance it, 
and provide also that management may be charged with being Com- 
munist-dominated by a union; then, upon such a finding, Mr. Herzog, 
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the processes of the Labor-Management Relations Act will not be 
allowed such a party. I am in agreement with you if that is what 
you believe should be done. 

Mr. Herzoc. I think that that is about the best wecando. As T said 
in my prepared statement, it is not perfect. It is going to have 
wrinkles in it, but I think it is more likely to work than what we have 
got today. 

Your observation, sir, that this is a general problem is precisely 
what the Board said. When I testified before Senator Humphrey's 
committee last March, we said on page 94 of the hearings: 

Essentially communism’s role in labor organizations is much more a part of 


the problem of communism’s place on the entire American scene than it is a 
part of the problem of labor-management relations. It should be dealt with 


accordingly. 

That is another phrasing of what you said a minute or two ago. 

I would like to make one other observation, if I may. I think it is 
correct that once such a tribunal makes a determination pursuant to 


what you suggest, the Labor Board should be bound by it. I think it 
would be inevitable. 


Mr. Lucas. And allow no discretion at all? 

Mr. Herzoc. That is my feeling about it. I think the Board cannot 
have it both ways. If we want somebody else to do it, we have got 
to accept their judgment whether we happen to agree with that judg- 
ment or not. There is one thing, however, that I think we ought to 
have some help from Congress on, if such legislation is passed. That 
is some indication somewhere that during the period when a union is 
charged with being Communist-dominated, but has not yet been 
found guilty, the NLRB should proceed, or, if the Congress prefers, 
should not proceed, with handling that union’s cases. 

I do not think we should be in a position, while a case is pending 
before some other tribunal on so serious a charge as that, of being 
accused by people of helping the Communist union if we issue some 
certifications to them during that trial period, or of being accused by 
other people of denying somebody the presumption of innocence while 
that issue is being tested. I think Congress should tell us one way 
or the other whether, after such hearings begin before another tri- 
bunal, we are supposed or not supposed to process that union’s cases. 

I would assume that Congress would probably reach the first one 
of those two results. But, in any case, we ought to be told so that the 
pressure is not put on us either way while the case is pending before 
the other people. Then, when the decision comes down, we accept it, 
of course. 

Mr. Lucas. I can see from a cursory examination of the problem 
that in either event, if Congress says you shall not take action or if 
Congress says you shall take action, in any event, injustice will be 
done. There is no answer on any other basis. 

_ Mr. Herzoe. The issue of communism is so ticklish that I do not 
think the Board should have that type of discretion. I think we 
should either take action or not take action. It is pretty hard to sit 
on cases for months and months if the labor union wants an election 
and especially if there are other unions involved in the case. You 
cannot hold the election off forever while someone is trying something 
out, unless Congress tells you that that is what they want. 


Mr. 
the la 
many 
Mr 
zatio! 
belie 
rep 
sprul 
M 
inte 
AY 

it 0 


pre 
} 
Co 
du 
res 

kn 
ha 

*t 
lo 
in 
al 
tl 
{ 


LABOR-MANAGEMENT RELATIONS 225 


Mr. Lucas. Really, Mr. Herzog, this is not a tremendous problem in 
the labor movement. Would you care to conjecture for us as to how 
many unions there are which are Communist-dominated ? 

Mr. Herzoe. I think open the best criterion is the labor organi- 
zations that were expelled from the CIO in 1949, I think it was. I 
believe there were nine international unions so expelled. I am not 
prepared to say that there are not others, and I cannot speak officially 
for the Board that it is true of all nine, but it gives you a pretty good 
springboard from which to make your estimate. 

Mr. Lucas. We can estimate that there may be as many as 20? 

Mr. Herzog. I would doubt if there were anything like that many 
international unions, and I would doubt if it was over a dozen. 

Mr. Lucas. Then the problem could be solved rather quickly, could 
it not? 

Mr. Herzog. Some of them are big ones, but it could be handled 
pretty quickly. 

Mr. Lucas. If such a Board, perhaps the Subversive Activities 
Control Board, or another Board which we might create, could con- 
duct hearings upon a charge being made, and those hearings would 
result in a finding, after a dozen or so findings, the people would 
know; and, of course, the National Labor Relations Board would 
have reason for refusing or accepting matters which might come before 
‘t from these unions or their employers. 

Mr. Herzoa. Yes; and, of course, you also have a problem involving 
locals. You have got the international unions which I was mention- 
ing, when I spoke of there being 9 or 10 that I knew the CLO expelled, 
and there are locals of other internationals that some people might 
think are suspect. 

There are probably locals of some of the internationals that are 
suspect which are themselves pure. There again it goes to the officers 
and not to the membership. 

Mr. Lucas. Could we not settle this problem if we attacked it in 
this way, in a year? 

Mr. Herzog. I think that would depend on a number of things. 
It would depend largely on the extent to which there would be court 
review of the rulings of any such tribunal, and I assume, this being 
America, we would want to give these people court review. They 
are pretty clever at stalling things, as we have discovered in other 
proceedings, and it might take a bit longer than that. 

Mr. Lucas. After all; we are not depriving them of a constitutional 
right when we deprive them of the right to go into the use of Govern- 
ment processes; are we ? 

Mr. Herzoe. I think that that is the holding of the Supreme Court 
in the leading case; yes. 

Mr. Lucas. And we need not worry so much about giving them 
court review. 

Mr. Herzoa. Well, the point is they are going to get it anyway. 
Suit will be filed in court, and the courts will look at it. 

Mr. Lucas. After the first one has been declined, we can assume 
the Supreme Court would hold that the Congress had the power 
to deny them that right. If we do so assume, then the remainder of 
them would not go to the courts, and we could settle them, I should 
think, within a rather reasonable period of time. 
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Mr. Herzoe. There is no question but that it could be done withjy 

a reasonable time. I think there is one suggestion, if I may venture 
one, that is important. That is, when the Congress passes such legis. 
lation, if it does, there be some standards set forth which will be of 
assistance to the tribunal that will decide these cases, so that they 
will know what sort of things to look for and what sort of things it 
is necessary to prove in the record. I think that is probably a consti- 
tutional necessity, among other things. 

Mr. Lucas. Certainly we must prescribe standards or else the legis. 
lation will not stand itself. I would like to ask you one other ques. 
tion, Mr. Herzog, and secure your judgment for the benefit of the 
committee. 

I introduced a bill to allow the States to regulate strikes and picket- 
ing, as the present law allows the States to regulate union member- 
ship, on the belief that disturbances of the peace are purely within 
the police powers of the States. By reason of the decision in a Wis- 
consin case and a Michigan case, we have found that the Supreme 
Court has held that the Taft-Hartley law preempts that field, and 
the States have no such authority. 

Would you give us the benefit of your judgment regarding such 
an exemption, so that the States themselves could exercise police 
power in preventing disturbances of the peace on the picket line and 
regulation of strikes ? 

fr. Herzoc. I would like to look at that bill and those Supreme 
Court cases a little bit and perhaps send you a letter on that. I 
remember the case, and I think that was a utilities ease. 

Mr. Lucas. The Wisconsin Utilities case. 

Mr. Herzoe. And there may have been one other in Michigan. I 
have not seen your bill, Mr. Lucas, although I believe I have seen the 
others. I am not quite sure. I think that one of the issues that the 
Supreme Court discussed in the case you have mentioned is the author- 
ity of the States to regulate union conduct and strikes in the utility 
industry. 

I do not remember in what sort of cases it arose. Is it concentrated 
on public utilities, to correct that decision ? 

Mr. Lucas. My bill is H. R. 3055, which I will ask the clerk to get 
for you. 

Mr. Herzoa. I am sorry, I have not read it. 

(The bill referred to follows :) 


(LH. R. 3055, 83d Cong., 1st sess.} 
A BILL To amend the National Labor Relations Act, as amended, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, be hereby further amended as follows: 


Section 14 of said Act is amended by adding the following new subsection: 

“(c¢) Nothing in this Act shall be construed to nullify the power of any State 
or Territory to regulate or qualify the right of employees to strike or picket.” 

Mr. Lucas, I was stimulated to introduce it after reading about the 
Wisconsin case, in which the law in Wisconsin provided that in public- 
utilities controversies there must be arbitration, and the Supreme 
Court held that there could be no requirement for arbitration because 
the Taft-Hartley Act had preempted that field and set up rules. 
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Mr. Herzoc. You run into the question of the kinds of industries 
ou want that State delegation to operate in. You would like it in 
everything, I suppose. 

Mr. Lweas. I would like to have your judgment as to whether we 
should go so far. I do not believe that the States should be denied 
the right to preserve the peace in those rare cases of violence these 
days on the picket line. That is what the decisions have resulted in. 
The police powers of the States have been thrown out the window, 
and it is a Federal problem entirely. That is what they held. 

Mr. Herzoc. I think, as you know from the testimony I gave this 
morning, I believe certain types of things ought to be handled by 
the States more than they have been recently. Probably on the ques- 
tion of what should be sent to the States and what should be preempted 
by the Federal Government in other areas, I am a little more inclined 
than some of my colleagues on the Board to favor handing some things 
back to the States. 

That is probably because I was once a State official, and one never 
forgets one’s own history, so I cannot be sure I am speaking for the 
whole Board on this at all. I would regard this as so much a policy 
question that I am really reluctant to say much about it at least with- 
out getting a chance to look at the bill. I think there is one question 
that is important and that is whether you want this to apply to all 
interstate industries or just relatively local types of cases. 

Our testimony, for example, about section 10 (a) is that the States 
should be given a lot of the local material back. But is it wise, for 
example, to have one standard for the regulation of a strike, let us say, 
in the steel industry in Michigan, and another regulation for the steel 
industry in Iowa, or in Pennsylvania? 

That is a national industry. There are arguments, it seems to 
me, why in that type of situation a national policy might still be 
the desirable thing. 

Mr. Lucas. Might I ask you, Mr. Herzog, if you would examine 
H. R. 3055 and give me the benefit of your views, so that I may include 
it in the record? 

Mr. Herzoc. I would be glad to, subject, of course, to the general 
limitation that we put in our opening statement, that we do not want 
to talk about policy questions very much. I think the best thing we 
could do in that statement for you would be to set forth what the 
practical arguments pro and con would be and how the thing would 
operate. 

(The information referred to appears at the close of witness’ 
testimony.) 

Mr. Lucas. I appreciate it, Mr. Herzog. Thank you very much. 

Mr. Herzoc. I do not think we would want to give you a judgment 
as to whether it is a good thing or a bad thing. I do not think that 
that is our job. 

Mr. Lucas. I think that I could make up my own mind about it. 

Mr. Herzoa. I think you can. 

Mr. Lucas. Thank you. 

Chairman McConnety. Mr. Holt. 

Mr. Horr. Mr. Herzog, what other States have State labor boards 
besides New York, that you mentioned ? 
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Mr. Herzoc. Masachusetts, Wisconsin, Rhode Island, Connecticut, 
Pennsylvania, Utah, and I think that is all, although I am not anxious 
to hurt the feelings of any State by omitting it. 

Mr. Horr. That is all, Mr. Chairman. 

Chairman McConnetn. Mr. Bailey. 

Mr. Battey. Mr. Chairman, during the morning session, when Mr. 
Herzog gave his formal] presentation, I was absent, attending another 
committee session, and I am not in a position to intelligently cross- 
examine him on his presentation. 

I was, however, interested in the discussion that has been just going 
on in regard to the Communist affidavit. I would like to ask the gen- 
tleman: After you have forced the leadership of the various unions 
to file non-Communist affidavits and they have complied, and acting 
in good faith they go down through the lower setup of their union 
organization and find some Communists there, is it not true that they 
cannot even fire them on the ground that they are Communists under 
the Taft-Hartley law? What is your reaction to that? 

Mr. Herzoc. You are asking, I think, about what happens if a labor 
union expels a man from membership because he is thought by the 
union to be a Communist, and then under a union-shop agreement 
which it has with the employer asks the employer to discharge him. 
Under the existing law, if the emplover does that, he has no defense 
against a charge of discrimination which might be filed by the man. 

The leading case on the subject, the citation of which I naturally 
have forgotten, is Kingston Cake, which reached the Board on a re- 
mand from the Court of Appeals for the Third Circuit. The reason 
for my answer, Mr. Bailey, is that under the existing statute, the only 
basis upon which an employer may defend a discharge under a union- 
shop agreement is if the man’s membership has been denied or ter- 
minated for failure to tender periodic dues or initiation fees uni- 
formly required. Of course, the Communist membership of the man 
is not considered. 

Mr. Battery. The charge of Communist may not have anything to 
do with his attending meetings and paying his dues? 

Mr. Herzoc. The issue is best discussed in the Board’s decision in 
Kingston Cake, and if it will not encumber the record, I might submit 
it to the chairman and to you. There is also a court decision on the 
issue which, if it is pertinent to this, I shall also submit. 

Mr. Barer. I would appreciate it if you would. 

(The information referred to appears at the close of witness’ 
testimony.) 

Mr. Battry. There are other committee members waiting to ask 
questions, and I shall not belabor the committee any longer. 

Mr. Ruopes. Mr. Herzog, I would like to first compliment you on 
your statement this morning. I thought it was very good and cer- 
tainly covered the field very nicely. 

T have a few questions that I would like to ask. As to the trial 
examiner, I understand he is appointed under civil-service regulations 
and thereafter the proceedings which he conducts come under the 


Administrative Procedures Act, as to the rules of hearing and so on 
and so forth. Is that correct? 


Mr. Herzog. That is correct. 
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Mr. Ruopes. Let us take a case and assume the trial examiner made 
his findings. Then, what is the path that particular case takes, com- 
ing up to the National Labor Relations Board ¢ 

Mr. Herzoa, The trial examiner will make his findings, which, of 
course, can be of three varieties. They can be a dismissal of the com- 
plaint in its entirety. They can be an affirmance of the General Coun- 
sel’s complaint in its entirety, in other words, finding the violations: 
or what very frequently happens, dismissal as to some issues and up- 
holding the complaint as to others. 

Once that has happened, the parties have 20 days in which to file 
exceptions with the Board. We give them extra time for mailing and 
so on, 80 it really comes down to 23 days. If no exceptions are filed 
within the 23 days, or by statute 20 days, the decision of the trial 
examiner automatically becomes the decision of the Board. That hap- 
pens in relatively few cases. I can give you the exact percentages in 
2 moment. if vou wish. 

Let us assume, however, that the exceptions are filed, and they 
usually are on the theory that there is nothing to lose. Exceptions 
can be filed by any of the parties to the case or by the General Counsel, 
who is the prosecutor. Once those exceptions are filed, the case is 
reviewed by the Board members, with the assistance of their legal 
staff, and at some point a decision by the Board issues. 

The Board entertains briefs in those situations and hears oral 
argument in occasional cases. We do not hear it as often as we used 
to, however, because there is just too much work to do. 

Mr. Rropes. May the Board ask for testimony ? 

Mr. Herzoc. The Board does not hear testimony. It is purely an 
appellate jurisdiction. We will hear argument on the testimony and 
read briefs which attempt tu tell us where the trial examiner’s finding 
of fact is erroneous. The Board will concentrate on that and will 
concentrate primarily upon questions of law and questions of policy. 

Mr. Ruopes. May a litigant go directly from the trial examiner to 
a Federal court. or must the matter be resolved by the National Labor 
Relations Board 

Mr. Herzoc. A decision has to be by the Board. Even in those 
cases where no exceptions are filed to the trial examiner’s report, we 
adopt the decision of the trial examiner so it becomes our decision. 

Mr. Ruopes. I would like to go to another subject. 

This morning Mr. Hoffman questioned you somewhat about the 
assignment of cases to State bonds and I just have this question: The 
law says that you may make such assignments if the laws of the State 
are not inconsistent with this act. It strikes me that the word “incon- 
sistent” could shade itself from “identical” down to “similar.” 

Mr. Herzoc. That is right. 

Mr. Rnopes. If the laws are merely similar, do you not think it is 
fairly possible that you would have a wide divergence of opinions 
handed down by these boards? For instance, you and I both know 
that you can take case A and case B and apply the law of one State, 
and although the cases may be identical, you are quite likely to come 
out with a different result in the two cases. 

Mr. Herzog. That is correct, and that is one of the reasons why 
I hesitated to agree with the policy of Mr. Lucas’ bill on the question 
of applying this police power business where interstate industry is 
concerned. 
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The sort of things we are talking about in our testimony, and the 
sort of things which we think Congress had in mind when it passed 
section 10 (a), is where you have borderline cases. Those borderline 


cases are many in number. I did not get an opportunity to point out M 
to Mr. Hoffman this morning that one of the very reasons why this in | 
position we take is so important is precisely because, as he pointed dee 
out, the Federal jurisdiction is very much broader today than it was, fro 
as a matter of the constitutional law. } 
So long as the Federal jurisdiction was relatively narrow, there rat 
was no real reason for the Federal Government to be too concerned, wh 
it seems to me, about delegating that narrow jurisdiction, or ceding we 
that very narrow jurisdiction occasionally to the States. ler 
Today, as we read the law, a tremendous number of things which to 
the average layman would have a local feel to them or a local aura m: 
around them, are legally within the Federal jurisdiction. There are 
the franchised auto ta although I think perhaps we should take 
them, even under this cession arrangement, because they are tied in so 3 
closely with the automobile industry. There are all kinds of ques- fe 
tions, like taxicabs and local transit lines. You can prove today, as a 
constitutional matter, that the Federal Government has jurisdiction. st 
hep. just say we are not sure we ought to, we have got so much else a 
to do. 

There are local retail stores, perhaps not the corner grocery, but v 
any retail chain, even though it is operating exclusively in a State, will k 
get a sufficient number of imports from other States so that as a matter t 
of constitutional law we undoubtedly could take jurisdiction. I 


I do not think the Board should be deprived of the possibility of 
taking that jurisdiction. I do think that the opposite should not be 
true. We should not be inhibited from giving it to the States where 
we think it will work out. 

Mr. Ruoprs. You would be the sole judge as to whether or not 
these laws are consistent or inconsistent ? 

Mr. Herzoc. Under the present law that is precisely it, and none 
of them are. What I would really like to see happen, Congressman, 
and I think I speak for the full Board on this, is the elimination of 
the requirement of consistency from the statute. Then we would not 
have to be the judges of whether it is consistent or inconsistent. As 
long as it is in here, we have to be, and the only honest judgment we 
can reach is that there is not a State statute in the country which is 
sufficiently consistent with the Taft-Hartley Act so that we can con- 
scientiously cede jurisdiction. 

Mr. Ruopes. If that were done and the provision for consistency 
were removed you could pass any case on to a particular State board 
and even though the controversy might be in interstate commerce, the 
—e t yaneg be decided in accordance with the laws of the particular 

tate 

Mr. Herzoc. That is right; once we ceded. 

Now, again, as we said before, rather few States have State boards. 
Maybe more of them would have if this sort of ppnarnaiets were passed. 
It is rather discouraging for a State to have a State board, it seems to 
me, if they cannot get any business anyway. I am not sure that every- 
one will agree with this conclusion of ours. 
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It will annoy some people who are fearful that the State laws might 
be too liberal or too conservative, but I think the issue goes much 
deeper than that. 

Mr. Ruopes. I get the impression, Mr. Herzog, that you feel deeply 
in your heart that perhaps the Federal Government has gone too 
deeply into this field of labor relations, and perhaps we should recede 
from our position somewhat. 

Mr: Herzoc. Just a little; I thirk the trend should be backward 
rather than forward. I would not want to go back to the old days 
where the Federal Government did not get into these things, because 
we are‘living in the 20th century, and we just cannot escape the prob- 
Jems of bigness. 

Mr. Ruopes. Do you feel it would be healthy to give some of these 
matters back to the States? 


Mr. Herzoe. I do. 
Mr. Ruopes. Now, I would like to put to you a question which is 


somewhat hypothetical, although I think that you will recognize the 
facts after I have given them to you. . 

Mr. Herzoa. My associate, Mr. Consedine, reminds me that, with a 
strange show of modesty, I omitted to list my own State of New York 
among the States that have State boards. 

Mr. Ruopers. This is the case. Suppose you have an industry, we 
will call it the “T” industry, just to call it something, and there has 
been an industry-wide bargaining between the union which represents 
the employees of the various concerns in the industry, and a contract 
has been arrived at. 

Assume further that after a period of 6 months, the union is dissat- 
isfied with the contract, and under the provisions of the Taft-Hartley 
Act notice is given that they desire to enter into bargaining. 

Assume further that the Soneuiaden fails and that then the union 
strikes one of the employers. Assume further that the other em- 
ployers then lock out theif own employees. 

Now, I think you will recognize that as being the facts of the case 
of Davis Furniture Co. 


Mr. Herzoe. Yes. 
Mr. Ruopves. On which, I believe, you dissented rather strongly. 


Do you feel that there is any change necessary in the law to correct a 
situation such as that? In that case, you will recall, the Board found 
that the employers who locked out their employees were engaged in 
an unfair labor practice. 

Mr. Herzoc. Congressman, I am up here speaking for the Board, 
and I did not agree with my colleagues’ decision in that case. I 
thought that the employer was right, and in the long run industry- 
wide bargaining would be hurt more than it would be helped, and 
industrial peace would be hurt more than it would be helped if the 
Board roe the decision it did. 

However, I was in the minority. The issue is before the court, and 
I really do not want to quarrel with or question the correctness of 
my colleagues’ majority views at this time, if you will permit me 
not to discuss it. 

Mr. Ruopes. That is perfectly all right. Iam as} ing you for your 
own personal opinion, but I am sorry I tied this down to a case, because 


we probably could have proceeded with it. 
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in some disagreement, because une of my predecessors disagreed with 


the 9. or view, and I indicated reservations about it in another 


ease. I think the majority view is a perfectly tenable position, but 
I just think it is wrong. 

I would like to emphasize the fact that I do not disagree with my 
colleagues to the extent of thinking that legislation is necessary to 
correct their views. I think that that is up to the courts, and they 
are © going o have to decide it first. 

r. Raopes. Do you think that your own result would have been 
any different in this particular case if the strike had been caused by 
an unfair labor practice rather than an economic strike? 

Mr. Herzoc. It might have been, yes; I think so. I have begun 
to forget the facts there, but I think probably it would have been. My 
feeling was that, as I remember the Davis case—— 

Mr. Ruopes. Would you like me to read your words? 

Mr. Herzog. I think it would bore the committee, sir. I am always 
glad to hear them. The thing that bothered me in that case, or in 
any economic case, which would not have bothered me necessarily if 
there was an unfair-labor-practice strike induced by the employer, 
was the fact that these economic strikes are 10 rounds to a decision. 
I had the feeling that one of the parties was probably going into it 
with one hand behind his back. 

Here again I do not want. publicly, my more than I have in my 
dissent, to criticize the majority of the Board. The case is in the 
courts and someday somebody will be held right. 

Mr. Ruopes. You do not feel that there is any legislation which is 
necessary to settle this particular problem? 

Mr. Herzoae. I do not think that dissenting members of the Board 
ought ever to ask for legislation to reverse their colleagues. I have 
felt that way for a long time, and I still do. The courts, I think, will 
dispose of this case, and if the disposition the courts make of the case 
is not satisfactory to the Congress, or possibly to the Board, we will 
come back and ask for help. 

Mr. Ruopes. I congratulate you on your restraint, sir. 

That is all. 

Mr. Herzoc. Thank you. 

Mr. Perxins. Mr. Chairman, I likewise wish to compliment the 
gentleman on his presentation here today, and I think he has made a 
splendid contribution. 

I would like to ask you a couple of questions, pursuing the subject 
that General Smith asked you about this morning, that is section 8 
(c) of the Taft-Hartley Act. From your experience as a lawyer, isn’t 
uny statement made by a party to a suit, admissible in evidence? 

Mr. Herzoa. This is a little different question, I think, Mr. Perkins, 
from the issue about which Mr. Smith asked. 

Mr. Perxins. That is true, though, is it not ? 

Mr. Herzoc. Oh, yes. You know section 8 (c) really breaks into 
two parts. It provides that the expressing of any views or opinion 
shall not (@) constitute or (b), be evidence of an unfair labor practice. 

‘Now, it is (6) that you are asking about. 

Mr. Perxrns. Now, just accepting that part of the statement which 
you mentioned at face value, or literally, that would circumvent all 
existing rules of evidence, that is, unless you took into consideration 


Mr. Herzoe. I think it is a policy question on which the Board js 
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the other paragraph and the act as a whole in the construction of the 
act, would it not ¢ 

Mr. Herzoa. Yes, I think that second part of it, concerning evidence, 
has been very troublesome, and it makes it very difficult to prove some 
cases, both ways, I might say. 

Mr. Perkins. Now, it is very obvious there that a court, and per- 
haps the majority of the United States circuit courts of appeals have 
adopted the theory that General Smith spoke about here this morning 
and held that anything short of coercion was not admissible in evidence 
from the standpoint of an employer as to an unfair labor practice. 
But the Supreme Court has never ruled on that. 

Mr. Herzog. That is correct. 

Mr. Perxins. And your idea in construing the act is that you took 
both paragraphs here together in your construction on the decisions 
that you have given; is that correct ¢ 

Mr. Herzoe. Yes. I think our basic feeling is, you see, that inter- 
rogation of that kind is coercion, and it is not denying the employer 
the right to give his opinion. It is giving the employer a license to 
demand revelation of the employee’s opinion. That is a very different 
thing. 

Mr. Perkins. The same construction or interpretation that you 
have placed on 8 (c) is the interpretation that the courts generally 
throughout the country admit evidence concerning the parties to liti- 
gation, is it not? 

Mr. Herzog. The construction we put on it, Mr. Perkins, is not as 
broad as the construction of the courts, because we are not allowed 
under 8 (c), no matter how we interpret it, to apply the normal rule 
of evidence that an expression of opinion is admissible as proof. 

Mr. Perxins. In other words, the rule of evidence is limited under 
8 (c), is it not? 

Mr. Herzog. That is right. I think Mr. Smith was more con- 
cerned with finding that that thing was an unfair labor practice 
than a question of admissibility of evidence. In 1949 Senator Taft, 
and in 1947 Senators Morse and Murray, put in bills which would 
have left part of 8 (c), but not hamstrung the Board by not allowing 
it to receive evidence as to expressions of opmion. , 

I might say that this is not a one-way street. The prohibition 
against receiving expressions of opinion not only prevents us from 
finding out what an employer has said and using it, not as an unfair 
labor practice itself, but to prove his motive; it also prevents us from 
using the sathe type of evidence where a union unfair labor practice 
is concerned. 

In our prepared statement I made some allusion to secondary-boy- 
cott cases. One of the reasons we struggled so with the question of 
whether a picket line by a union could be taken into account in a 
secondary-boycott case was because of 8 (c), and we finally decided 
it had been overridden. The unions have been very critical of it. 
The courts, as I pointed out, agreed with us. So, the shoe is not just 
on one foot when this thing comes up. 

Mr. Perkins. Mr. Chairman, that is all I have. 

I think that that clarifies the statement, to my own satisfaction, 
raised by the gentleman from Kansas. 

Chairman McConneww. Mr. Wainwright. 
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Mr. Warnwricnt. I would like to take this opportunity to tell you, 

and probably you read the remarks of the chairman of the committee, 
that it was the philosophy of this committee to appreciate and to eval- 
uate constructive criticism of the act. 

We have had a number of discussions that have not been construc- 
tive and have been derogatory of the act as a whole. I want to take 
the opportunity, and I think my colleagues join with me, to commend 
you on constructive and helpful remarks in your presentation. 

As I understand it, you have divided your approach into three sec- 
tions, your section of the States, the Communist Party activities, and 
the third section on general interpretation of the act. I have 3 or 4 
specific questions directed to each phase of it, that may lead to some 
clarification. 

Mr. Herzoc. With those only as examples, of course, because we 
did not want to burden the committee with too much. 

Mr. Warnwricur. My first question in regard to the State section, 
if you want to call it that. is, How can a union or a company decide 
where to bring his case? For example, if your act is amended in ac- 
cordance with the suggestions set forth, there is no fixed place certain 
to bring your case. As it is now, we have the Taft-Hartley Act, and 

ou bring your case in the Federal court. Under your suggestion, 

th the unions and the management would have two tribunals to go 
to, is that correct ? 

Mr. Herzoc. No, I do not think so, Mr. Wainwright. 

You mean the Federal Board, I think. You see, if we could get 
some clarification as to where people should bring their cases by agree- 
ment between those States which have State boards and the Federal 
Government, they would know much better. 

There was such an agreement between the State board in your State 
and mine and the National Labor-Relations Board, which was in 
effect between 1937 and 1945. I happen to have participated in the 
drafting of that agreement, although on the State side, some 16 years 
ago. It made very clear that certain local types of enterprises were 
to be handle dentirely by the State board, and that enterprises that 
were to the lay mind and to the average lawyer mind national in scope 
would be handled by the National Board. 

As to the occasional borderline case, there would have to be consul- 
tation on that. In the entire 8 years, to my knowledge, there were 
no controversies of any kind, and employers and employees knew 
where their cases went. 

The determination today is not as difficult as I may have made it 
seem. By putting this as our first point and giving it 2 or 3 pages 
in our statement, I did not want to suggest that this was a major 
source of agony to the NLRB. It is not. It is, however, something 
that we think ought to be cleared up in that direction. 

I believe that we can work out something with most of the States, 
and I think most of the States would like to work something out, be- 
cause, frankly, they can only gain by it. As of.now, we cannot cede 
to them, and they are a lot of industries and trades which, as some of 

the members of the committee know, the national board just does not 
take jurisdiction over, because we do not think we ought to exercise 
our jurisdiction all the way to the hilt. The State boards are just a 
little worried about going ahead in this no man’s land, without cession. 
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We had a long controversy with the New York board about taxicabs. 
Taxicabs sound very local, I think, to most of us. Yet, you take 
taxicabs that have a charter and exclusive franchise to run out of the 
Union Station or run out of Pennsylvania Station in New York City, 
where the figures show a very large percentage of their business comes 
from interstate carriers like airlines and railroads. You begin to 
wonder whether maybe that taxi line has some attributes of being an 
instrumentality of interstate commerce. The Board lately has cut 
down on its taxicab jurisdiction. I just mentioned that as an example. 

Mr. Warnwrtent. All the cab has to do is go across the George 
Washington Bridge. 

Mr. Herzog. It would not have to do that. Really, it could run 
from New York out to East Hampton, if anyone wanted to pay the 
fare. If they started at Pennsylvania Station, the traveler having 
originated in Seattle, Wash., I think a lawyer could prove it was 
interstate. 

Mr. Warnwricut. How do you feel casewise your suggestions of the 
State section would increase the operational efficiency of the Board ¢ 
In other words, how much of a load would go to the States? 

Mr. Herzoe. It is hard to estimate. I have thought about that a 
lot, because it becomes important before the Appropriations Commit- 
tees. If you start with the premise that only 8 States have such 
boards and some of them are not full-time operations, and that most 
of the things that we now handle would still be clearly in the national 
jurisdiction, I doubt if it would cut down our caseload over 5 percent. 
J am not sure about that. 

Mr. Warnwrieut. Thank you. 

Now going to the section 2 in your statement, do I understand be- 
cause of the fact that the Communist affidavit has outlived its useful- 
ness, that you would suggest giving up the test or the application of 
the Communist oath in any form? 

Mr. Herzog. I think that the rejuirement of the filing of a Com- 
munist oath as a prerequisite to using the services of the National 
Labor Relations Board is not working out as well to keep Communists 
out of leadership positions in unions as we hoped it would. I think 
it worked pretty well in the beginning, and I do not think any Sub- 
versive Activities Board or any other agency of the sort Mr. Lucas was 
asking about before would need to use any such oath. They would 
just ascertain as a fact, is the union or is it not Communist-dominated ¢ 
That is not an easy fact to ascertain, I might add. 

Mr, Warnwricut. But, then you would recommend not dropping the 
philosophy under which the section was adopted, which was the section 
adopted, as I understand it, to not give the protection and services of 
the United States Government to Communist-dominated unions? 

Mr. Herzog. Certainly not. I just say a different method should 
be used to accomplish that result. 

Mr. Warxwricut. In other words, the restriction or the application 
should be kept in some form or another ? 

Mr. Herzoc. Oh, of course; that is absolutely true. We say here 
that this is no time to leave a vacuum. 

Mr. Wainwricur. You suggested it be done by the Subversive Ac- 
tivities Board or some other board ? 

Mr. Herzoc. Let me reiterate what I said before. That is, if Con- 
gress cannot find something better than the non-Communist oath, 
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I think that I speak for the full Board in saying that we would rathe; 
keep it than have it eliminated. We think, however, that you probab|, 
could find something better now. : 

Mr. Wainwricur. Now, going to the third section, Mr. Herzog, you 
have practiced in New York State, and so you are familiar with the 
article 78 of the Civil Practice Act, which covers administrative aven- 
cies and allows injured parties to appeal to the courts when they have 
felt they have received an unfair ruling from an administrative ageicy, 
In our State, as I understand it, when a determination has been mace 
under article 78, it is then binding on the administrative agency. 

I am now referring back to Mr. Smith’s question in which he stated, 
I believe, that there had been six rulings by circuit courts in particular 
cases. Why does not the Board feel itself bound by those rulings / 

Mr. Hexrzoa. I tried to point out before that we think on that issue 
a decision of the Supreme Court must be awaited. There are 2 or 3 
circuit courts, and I cannot identify them out of my head right now, 
that have agreed with the Board that interrogation is a violation of 
the act. A majority of the circuit courts, as I said to Congressman 
Smith, have disagreed with us. 

Until we get a case that we can take to the Supreme Court, we are 
not going to be convinced that we are wrong on something which as a 
matter of conscience we think we are right about. We had one case 
which we thought might get to the Supreme Court last spring, but 
certiorari was denied for some reason and so we do not have an 
answer. 

Mr. Wartnwrieut. Going back to the philosophy under section 3 
here, is it not the duty of the courts to interpret the statute as written 
by Congress ¢ 

Mr. Herzoa. Certainly. 

Mr. Watnwrient, Well, then, whether the statute is bad or is good 
would not be a question here, but many of the points which you raise 
in section 8, as I see it, are questions for judicial interpretation and 
not for rewriting of the law itself. 

Mr. Herzoe. These are questions where we think the intent of Con- 

ress is, With great respect, not clearly made in the legislation or in the 
egislative history. It is where we think the Board and, although we 
would not pretend to protect them, the courts, should be relieved of 
the responsibility of deciding something which is that close, if Con- 
gress is sure it knows exactly what it intended. 

We are assuming that Congress knew what it intended, but some- 
how or other, because of the speed with which the statute was worked 
out in conference and the compromises necessary, the language did not 
always express what was meant. 

Mr. Watnwricut. But the minute you rule or make a determination, 
and then it is appealed, you have your interpretation of the particular 
section in question that you have asked us about. 

Neu Herzoe, That is correct, but let us take these issues I am talking 
about. 

Mr. Wainwrient. I do not want to take the time to go into it, but 
I was merely talking in terms of the general philosophy, and I think 
you agree as a lawyer, and the other members of the bar agree, that 
once a quasi-judicial body makes a determination on a statute, the 
proper recourse is not to go back to the Congress itself and say, “Re- 
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write the laws,” but the proper thing is to go to the courts and: say, 
“Please interpret this.” 

Mr. Herzoa. I think that that is correct for the party involved in 
the ease. I do not think the parties who do not like Board decisions 
or court decisions are supposed to run to the legislature and ask for 
relief every time, although occasionally, of course, they are entitled 
to it. My point is that where your administrators and the courts are 
bound to have some difficulty in construing the intent, it would be 
helpful not only to us but also to the courts to have a clearer picture 
of just what Congress means. 

Mr. Warnwaicurt. I have one last question. Are you familiar with 
Mr. Lucas’ bill on industrywide strikes ? 

Mr. Herzoe. I have read it; yes, sir. 

Mr. Watnwricut. Would you care as an individual, and not repre- 
senting your colleagues on the Board, to comment. on this bill, be- 
cause it is a very important phase of our deliberations, as far as 
umendments are concerned ¢ 

We certainly would be interested in your reaction to curing the 
evils of nationwide and industrywide strikes that tie up the Nation 
in time of war. 

Mr. Herzoc. Well, I think really, Mr. Wainwright, that even as 
an individual and not speaking for the Board, so long as I continue as 
Chairman of the Board, I probably ought not to get into that kind 
of an issue. I think it goes right to the very bottom of the whole 
collective-bargaining process. It goes to the question of how impor- 
tant it is to have strong unions, and it goes to a question of policy so 
deep that I really do not believe that a quasi-judicial officer, whether 
he is speaking for himself or speaking for five people, ought to talk 


about it. 
I told Mr. Lucas that the other day, and I am afraid I have to say 


the same thing to you. I am sorry, because I agree with you that it is 
important. 

Mr. Warnwrient. Mr. Frelinghuysen, on my right, and I am sure 
some of the gentlemen on my left who discussed this at some length, 
would very much appreciate having your opinion off the record after- 
ward on this question, if you would care to give it to us. I gather 
you do not care to go on the record. 

Mr. Herzog. I would prefer not to. 

Mr. Warnwrient. I have no further questions. 

Chairman McConnet. I would like to yield the floor to Mr. 
Smith. There was a comment by Mr. Perkins, and he wanted to 
clarify it. 

Mr. Smrru. In regard to the provision for freedom of speech that 
has been referred to this morning, has the Board taken any appeals 
on that matter ? 

Mr. Herzoe. Oh, yes; there was one case, as I said, where we sought 
certiorari before the Supreme Court, but for some reason it was not 
granted. Now, take the issue that you asked me about this morning, 
the question of whether the Board was wrong in saying an employer 
should not interrogate his employees to try to ascertain whether or not 
they are union members. 

e Seventh Circuit, the circuit which sits in Chicago, has rendered 
inconsistent opinions on this thing. I believe, although I have not 
the cases before me, that we got 3 cases out of the Seventh Circuit on 
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that issue; in 1 of the cases the court agreed with the Board, and iy 
the other 2 it did not. In the last decision, involving the Jackson 
Press, they agreed with the Board on that issue. 

In the Second Circuit, which sits in New York, we have had 2 or 3 
conflicting decisions. We just have not got a Supreme Court judg. 
ment on it. Iam not sure what would be upheld in the Supreme Court. 

Mr. Smrru. I understand your position is, as long as you do not get 
a decision from the Supreme Court, you are going to adhere to your 
own interpretation. 

Mr. Herzog. The Board’s conclusion is that on an issue of this kind, 
so long as some of the cirewit courts agree with us, we do not feel 
morally obliged to agree with those that disagree with us. 

Mr. Smiru. As a practicing lawyer and a practical individual, do 
you not think whenever you get about six decisions against you, it is 
about time to look again at it? 

Mr. Herzos. I will give you an example of why we are not quite 
ready to give up. Last year on the question of whether or not a union 
had to be in compliance with section 9 (h) at the time it filed its charge 
or only when the General Counsel issued a complaint, 3 courts of 
appeal, the only 3 which passed on the issue, disagreed with the 
Board’s interpretation. 

We applied to the Supreme Court of the United States for a writ 
of certiorari in Dant and Russell, and the writ of certiorari was 

anted. About 3 weeks ago the Supreme Court of the United States, 

y a unanimous opinion, 9 to 0, held that we were right and the 
3 courts of appeal were wrong, and reversed the 3 courts of appeal. 
There the courts of appeal were 3 to 0 against us, and not just 6 to 2. 

Mr. Smirn. Then, you are relying on that broad doctrine of Justice 
Jackson on the Supreme Court, who said, “We always must of neces- 
sity give great weight to the administrative agencies of this Govern- 
ment,” and that is what you are hoping for, is it? 

Mr. Herzoc. I just am hoping that if we are right, the Supreme 
Court will agree with us, and if we are wrong, the Supreme Court 
will tell us so.’ 

Chairman McConnewt. The thing I would like to ask right there, 
Mr. Herzog, is this: You have expressed the policy of waiting until 
the Supreme Court has acted. Is that a consistent policy, and have 
you followed that at all times? 

Mr. Herzoc. I cannot answer that question yes or no, Mr. MeCon- 
nell. I am not perfectly sure. Certainly it has been the general 
policy. I remember, for example, where certain enigeontiidle’ issues 
were involved, the Board did not oppose the granting of a writ of 
certiorari, in order to get a Supreme Court decision, to go back to 
something that we talked about before, 6 years ago, at the time the 
Taft-Hartley Act was passed. 

There was a problem of supervisors in unions. There, the Board 
held, and I think it was an unpopular decision with many Members 
of Congress, that foremen can belong to rank and file unions. In the 
leading case in that matter, the Packard Automobile Co. case, the 
circuit court upheld the Board’s decision, and the company wanted to 
go to the Supreme Court and asked for a writ of certiorari. The 
Board instead of opposing the writ, although we had won below, 
joined in the request to the Supreme Court that it review the case. 
ye realized perfectly well that we might very well have been defeated 
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in the Supreme Court. It turned out not, and a few of the senior 
members of the committee may remember that on the very day I testi- 
fied here in March 1947. the Supreme Court upheld the Board. 

To answer your other question, I cannot tell you in every instance 
that we have done that, although I believe we have. If you have 
a specific instance in mind where we have not, I certainly would be 
glad to have you tell me about it. 

Chairman McConnetu. I merely wanted to find out whether you 
follow a consistent policy in some of the matters that we discuss 
from time to time. I may ask that question with regard to some 
other things, carving out certain craft unions, and I want to ask 
about the consistency of policy there. 

Mr. Herzoc. I think we do, but I must say that with the issuance 
of some 2,600 decisions a year, which is the rate we are going at now, 
an occasional inconsistency is bound to creep in. 

Mr. Consedine reminds me that in the secondary-boycott cases, 
where we were upheld in some and, I think, not upheld in others, 
we also agreed to certiorari in order to get a Supreme Court decision 
as soon as possible. That is a responsibility we have as public offi- 
cials, and it is not to win a case; it is to get the law straightened out. 

Chairman McConneuu. In other words, your answer is that you 
followed a rather consistent policy of awaiting a decision of the 
Supreme Court before making your rulings, is that correct? 

Mr. Herzoc. I am not prepared to say that there may not have 
been exceptions, but until I hear what they are, I cannot talk about 
them. 

Chairman McConnety. Mr. Howell. 

Mr. Howe tt. I want to join in thanking Mr. Herzog for his valu- 
able testimony. I think both the spirit and content of it has been 
very helpful to us. 

he first question I would like to ask him might be a little foolish 
or unnecessary, but in your earlier testimony where you said you 
were inclined toward the belief that an increase in the number of 
members on the Board might be helpful, you were not thinking of 
agreeing with Senator Taft’s reputed approach of getting a better 
balance on the Board as against what he might interpret as being 
a prolabor Board now ? 

Mr. Herzoe. I think all four of my colleagues are very well 
balanced. 

Mr. Howet. So that that really did not enter into your opinion ¢ 

Mr. Herzoc. No, if that is Senator Taft’s motive, if that is what 
he stated it to be, I do not know anything about it. 

Mr. Howext. That was in the papers, attributed to him as one 
reason why the Board ought to be increased. 

Mr. Herzoe. We are concerned with it as a matter of efficiency 
entirely, and I think the case has to be made on that basis, one way 
or the other. 

Mr. Howetn. Now, this question you might not want to answer, 
but in your work have many cases come to your attention where the 
so-called right of free speech on the part of employers has seemed 
to you to be abused to the extent that perhaps we should consider 
some limitations or clarifications of section 8 (c) ? 

Mr. Herzoe. It is a little hard for me to answer that question on 
the basis of our judicial experience. There is a very full report by 
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a committee of the Senate on the impact of section 8 (c) on union 

organization, particularly in the South. That report, which is 4 
Senate committee report, suggests that section 8 (c) has made it « 
little too easy to discourage unionization in the South by permitting 
employers to interfere with their employees’ rights. I have no value 
judgment to make on that. 

It has occasionally made the determination of certain issues a little 
difficult for the Board, because we just cannot take evidence where 
expressions of opinion are involved. 

I think the General Counsel, who I believe is testifying tomorrow, 
can be more helpful on that, for this reason, Mr. Howell: Lf a case 
cannot be proved because of section 8 (c), he probably never issues » 
complaint. We only get the cases, under the present statute, wher 
he does issue a complaint. So, where there is an inhibition coming 
from section 8 (c), he probably would know it through his staff o))- 
erations in the field better than we would. 

Mr. Howext. That is all, Mr. Chairman. 

Chairman Mr, Frelinghuysen. 

Mr. Frevincuvysen. I was wondering if Mr. Herzog would dis- 
cuss still once more some of the questions which he raised in his 
testimony. He said at the outset that he thought we should do any- 
thing we could to promote efficiency and to clear up ambiguities in the 
law. I do not think any of us can argue with that, but the only two 
ways in which he can suggest more efficiency were by ceding authority 
to State boards which, as his testimony went on to show, are not now 

uipped to handle many cases and which probably would handle pos- 
. e 5 percent of the cases which now are not handled at a State 

evel. 

So there is no serious suggestion -that efficiency would be much 
changed by a change along those lines. The eventual development 
along those lines might 1] to a different result that we have now, 
but there is no serious evidence that efficiency will be much promoted 
by such a provision as this. These cases are not particularly tough 
to handle, or anything of that sort, that they delay the efficiency of 
the Board as it is now constituted. 

Mr. Herzoc. Quantitatively, there will not be very many. You 
cannot be sure from the size of the employer or the local nature of his 
business whether or not the issue which you have to determine is a 
very difficult issue. You could have a terribly tough question of law 
in a department store and an extremely easy question of law in a steel 


plant. But I suppose the law of averages would take care of that. 


Mr. The generally speaking, of refer- 


ring to ceding authority to State boards would only make the Board a 
very little bit more efficient. 
Mr. Herzoc. That is right. We suggest that because we think it is a 
— and a trend. Quantitatively it will not amount to a great 
eal. 

Mr. Fretinenvuysen. The only other point which you mentioned 
was this question of whether or not the non-Communist affidavits 
should be handled oe the Board or by some outside agency. 
You are suggesting that if the Board can be devested of that respon- 
sibility, it will be somewhat easier for it to function ? 

Mr. Herzoc. An awful lot of time and energy goes into questions 
arising under section 9 (h) which is the non-Communist affidavit 
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provision. I think the General Counsel has to give even more of his 
time than we do. 

Mr. Fretincuursen. I would like to go back to the third point 
which you brought out somewhat backhandedly in your testimony, 
the question of the size of the Board and whether efficiency could not 
be promoted by increasing it. I think perhaps we might correct, 
the record. 

I got the impression from Mr. Howell that Senator Taft had sug- 
gested that the Board should be increased for political reasons, in an 
effort to balance the Board. That is not my understanding of Mr. 
Taft’s position, and I do not imagine that you believe it is either, 
do you, Mr. Herzog ? 

Mr. Herzoa. I did not see the quotation that Mr. Howell alludes to, 
and I just know that he has put a bill into the Senate side proposing 
a Board of seven, with a bipartisan provision in his bill. 

Mr. Frevincuuysen. What I was getting at is that suggestion or 
the suggestion that the Board be increased to nine, a more serious 
one if we are really interested in increasing the efficiency of the 
Board. 

Mr. Herzoe. More serious than what? 

Mr. Fretancuuysen. Than the other two that you mentioned, the 
ceding to the State boards and the transfer of the non-Communist 
affidavits to another board. 

Mr. Herzog. I think the impact is likely to be greater; yes. The 
non-Communist affidavit business was not really suggested entirely 
as a matter of efficiency, with the point of view of improving the 
efficiency of the Board, although I think it would have that effect. 
The real basis for that is that we have got a much bigger job on our 
hands in that area than increasing the efficiency of the Board. It is 
to drive Communists out of leadership in a few labor organizations, 
and it is not doing the trick. 

Frankly, if I thought it was doing the trick in 1953, I would be the 
first to come to you and say, “This is so important that probably we 
ought to hang on to it, even though it is interfering with our own 
efficiency.” 

Mr. Fretincuuysen. In your capacity as a quasi-expert, you are 
touching on a lot broader subject when you discuss the Communist 
threat pam you are by the other topics. To get back to the size of the 
Board, it is now your feeling that it would probably increase the 
efficiency of the Board to have 9 members instead of 5? 

Mr. Herzoc. I am not sure about nine. I think an increase of the 
Board, if it carried with it a substantial increase in the staff so that 
the Board members would be adequately serviced, would probably 
increase production. I testified the other way 4 years ago, and I think 
today that the arguments are equally weighted, and I know my 
colleagues feel that an increase of the Board is a desirable thing. 

Mr. Fretancuuysen. I wonder, also, whether the increase in the 
Board would also not avoid the possible difficulty that a cession to 
State boards would create, and that is that there would be uniformity 
under the same laws, a bigger national board, rather than a diffusion 
of authority and therefore conflicting decisions by State boards. 

Mr. Herzoa. Well, conflicting decisions in the national area would 
not arise, as I do not think the Board would cede what most people 
agree are national type of activities to the States. It would just mean 
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a lot of semilocal cases which we are either saddled with or don't 

handle today could go to the States, and the State policy on those cases 
might, indeed, be different from ours. Where the Federal Govern. 
ment had and exercised jurisdiction, it seems to me the Federal policies 
would have to be paramount. There is no question about that. 

Mr. Frecrncuuysen. The more local you make the issues which 
would be cleared to State boards, the less valuable the cession to State 
boards would be. 

Mr. Herzoe. If you make them too local, surely. All I suggested 
is that they should get more than they are getting today. 

Mr. Fretancuuysen. You played that up as one of three major 
points which you make — 

Mr. Herzoe. I have not played it up. I just put it in here. 

Mr. Fretincuuysen. Those are the three major points which you 
made, the clearing up of ambiguities, non-Communist affidavits, and 
the cession of authority to State boards. Am I right? 

Mr. Herzoc. The clearing up of ambiguities is broken down into 
a number of subsections, ‘ad it does not cover everything. 

Mr. Fretincuuysen. Before I yield, I have one other question. 
That goes back to this question as to why, in pone capacity as a 
witness, you feel that you should confine yourself to what you call 
at the outset of your testimony, technical suggestions. I still am 
concerned why it should be that you do not care to record your im- 
pressions of a question which, as you say, goes to the core of the 
problem. That is this question of industry-wide bargaining. To 
what extent should we not turn to you for your judgment on ways 
in which to improve our labor legislation, not just in your capacity 
as a quasi-judicial authority ? 

Mr. Herzoc. I think that the question really to that of the 
extent to which members of a quasi-judicial board should contribute 
to the making of substantive policy. We have to decide cases, and 
we have to make the policy within the confines of the congressional 
determination. I do not believe that we should perform the .quasi- 
legislative function of contributing to the making of that policy where 
substantive issues are involved, if a year later or 2 years later, or 
maybe 3 months later, sitting as judges, we have to interpret the intent 
of Congress. I think that this Board, which has to perform that 
judicial function, should not go further than it has gone. 

Mr. Fretincuuysen. It seems to me, Mr. Herzog, that just the re- 
verse would apply; that since you have participated in the adminis- 
tration of legislative policy, you might be very helpful in the 
formulation or the change in that legislative policy. 

Mr. Herzoc. Well, I have tried to be in some respects. If I have 
not been sufficiently helpful, I am sorry, and I will try to come back 
later and help. 

Mr. Warnwnicnt. Mr. Frelinghuysen is pursuing the very point I 
tried to make. The Congress in formulating its law must perforce 
call upon the administrative agencies and the men who have the 
experience in dealing with this every day, which we do not. 

As you yourself said in testimony, this is the very nub of it. 
Therefore, I think that perforce it would be well for the whole Board 
if you would give us your opinion of Mr. Lueas’ bill, which will cer- 
tainly be one of the major topics, as we come to a conclusion. 
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Mr. Herzoc. I did not know that that was a question, I am sorry. 
All the Board can do on the industry-wide bargaining issue, and I 
know all that my colleagues would want me to do, is to set forth those 
cases in which the Board has declared multiple employer units to 
be appropriate under the existing statute and give you the benefit of 
our experience on that. We have no experience, as employers or as 
labor organizations have, on the mechanics of industry-wide bar- 
gaining. It is not anything that we would pretend for a moment to 
be experts on. 

You flatter me by asking for this opinion of ours, but I really do 
not believe we have anything very valuable to contribute. 

Mr. Ruopes. There are at least two lawyers here who are non- 
plussed at your suggestion that State law should apply in some cases, 
and the National Labor Relations Act should apply in others. How 
would you go about advising your clients as to their rights in such 
matters ? 

Mr, Herzog. Well, if I operated a streetcar line, or rather if I were 
general counsel to a streetcar line, I would tell my client that he ought 
to abide by the State law. If I were general counsel to a railroad, I 
would tell my client he ought to abide by the Federal law. If the two 
things are inconsistent, it does not make too much difference, because 
one law applies to one and another to another. 

Mr. Ruopes. I think you have already stated that it is pretty hard 
to tell where interstate commerce begins and ends. I do not know 
whether you could. Maybe you could. But sitting as a lawyer, I do 
not know whether I could tell a client with particularity as to which 
law would apply. 

Mr. Herzoc. That is the very reason, Mr. Rhodes, that I think an 
agreement between the States and the Federal Government on these 
things should be of the sort that would work. All I can tell you is 
that on the basis of 12 years’ experience, it did work. That was be- 
tween the National Board and the board of the State of New York 
and there never was any problem. I do not know of a single case of 
litigation in the Federal courts. 

here was one case that got to the Court of Appeals of New York, 
and the arrangement was upheld. It is the Davega-City radio case, 
if you want it, Mr. Wainwright. 

y the way, I think I should add this, if I did not say it before, 
that any such agreement with various States, if it were entered into, 
would probably list the industries and trades which are ceded to the 
States, exactly as the 1937 New York agreement did. It would not 
be complete, but it would cover 95 percent of it, and I think that that 
would satisfy the average Reneeeene lawyer. 

Chairman McConnewt. Mr. Metcalf. 

Mr. Mercarr. I am grateful that you have brought us this informa- 
tive discussion, Mr. Herzog. I have only one question that has not 
been covered by the discussion of some of the previous members of 
the committee. I was interested in your comment that we gradually 
withdrew the Federal Government, the Labor Relations Board, and 
others, from this too strict regulation of labor and management re- 
lations. I was wondering if you could tell us, in the Board’s admin- 
istration of section 10 (k), relative to jurisdictional disputes, if that 
will not be a field in which we could withdraw. 
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Mr. Herzoc. I have never thought of that before. Of course, as you 
know and as I indicated to these gentlemen questioning me a few 
moments ago, I do not think the Federal Government should just 
withdraw from this field entirely or overwhelmingly or even in most 
instances, but I think it should withdraw a little. 

So far as jurisdictional disputes are concerned, I really do not know, 
I think that many of the contracts between the major contractors and 
the building trades’ unions appearing in most jurisdictional dispute 
cases are either national or on a multi-State scale. It might be that 
the kind of arrangement which we now have in the building-construc- 
tion industry would not work out too well if it were done on a State- 
by-State basis. 

Everything of that sort that can be done locally, Mr. Metcalf, is an 
excellent thing. I think, for example, if the building trades in Butte, 
Mont., or in New York City can work out with the employers in those 
communities their own arrangements, so much the better. Then the 
cases will not come to any board, National or State. To that extent 
certainly it should be a local thing. 

Mr. Mercatr. AsI read your footnote on page 20, footnote 19, there 
was a suggestion that perhaps these matters could be better handled 
by the National Joint Board for Settlement of Jurisdictional Disputes. 

Mr. Herzog. They are being handled that way. What is oo 
in the building trades—I hesitate to use a legal word like “delega- 
tion”—as a practical matter, the Board does not get into disputes of the 
building-construction industry very much any more, because section 
10 (k) is satisfied by the adjustments worked out by the National Joint 
Board, the so-called Dunlop Board. 

We simply do not get into them, because they handle them. When 
such a case comes up, it is filed with one of our regional offices. I be- 
lieve that the General Counsel has an arrangement by which he imme- 
diately notifies the National Joint Board that there is such a case, and 
they try to work it out. 

Mr. Mercacr, I rather understand your hesitancy to use the legal 
word. I have not been a lawyer for a long time, but I have been a 
judge. In view of the statement, and in view of the statement you 
made in your regular statement this morning, would it not be well to 
eliminate section 10 (k) from the Labor-Management Relations Act 
and allow this to be worked out either at a local level or with the 
Federal machinery that is already set up in this National Joint Board 
of Settlement ? 

Mr. Herzoa. I think this has to be said, Mr. Congressman, that these 
jurisdictional disputes have been bothering people for a long time. I 
do not think section 10 (k) and section 8 (b) 4 (D) have been the 
best tools in the world, for reasons pointed out in our statement this 
morning. But I think that it has to be admitted that unless the Fed- 
eral Government had done something to induce the unions and em- 
ployers in the industry to work out something of their own, you might 
never have had the National Joint Board. : 

If you look at the present statute, and the bill put in as the Truman 
administration bill by Senator Thomas of Utah in 1949, S. 249, you 
will find that a remedy for handling jurisdictional disputes was pro- 
posed there. It was a different remedy from this one, and I have for- 
gotten some of the details for the moment. The premise was that 
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probably the Government should do something to encourage these 
people to settle disputes. 

The National Joint Board was established, after all, after Taft- 
Hartley was passed, and not before. 

Mr. Mercatr. I agree with you on that statement, but the point I 


know, was trying to make was, perhaps now that the National Joint Board 
8 and is established and it has functioned as you pointed out, it would be a 
spute yood idea to get that phase of it, and it would lighten the Board’s 
that load and would also remove a very disputed situation out of the Labor- 
true Management Relations Act. 

tate. Mr. Herzoc. I think we need something better than 10 (k). . I am 


not sure the issue could be taken altogether out of the act. In fact, I 


Is an would advise against it, if that is not too much of a policy statement 
utte, on my part. 
Ose Chairman McConnett. Mr. Bosch. 
| the Mr. Boscu. I have no questions. 
‘tent Chairman McConnetu. Mr. Wier? 

Mr. Wier. Mr. Herzog, let me preface my question by telling you 
here that 2 years ago I happened to be a member of the Burke committee, 
led and while we were on the impacted school investigation assignment 
tes, we also had a number of hearings on unfair labor disputes in 4 or 5 
ing States. 
fa- Let me advise you also that I have read the Senate minutes regard- 
the ing the question of free speech in connection with the Taft-Hartley 
= Act. And then, of course, I am a member of the trade-union move- 
ment. 

My question, or my statement open for a question, is this: Since 
en 1947, labor and management have been operating under the Taft- 
be- Hartley Act as the instrument by which labor-management relations 
1e- would be effected, and when a dispute over any section of the Taft- 
nd Hartley Act impeded contractual negotiations, the Congress set up 


the NLRB as the Board to make the determinations. Therefore, your 


al Board plays a very important part in much of the opposition and dis- 
a sension that is and has been apparent in this country. 

ru Let me ask you if, in your deliberations in your cases handled, you 
Oo have been aware of any patterns set up in this country that make it pos- 
t sible for management to destroy a union? ‘That is a pattern of 5 or 6 
steps. 

d Mr. Herzog. I do not think I understand the question, Mr. Wier, 

lam sorry. 

e Mr. Wier. In all of the handling of these disputes and appeals that 
[ come to your Board from management and labor, have you found 
, any indication of patterns that have been set up by management, the 
6 or 7 steps, to evade and, in the ultimate end, to destroy a labor 


organization ¢ 

Mr. Herzoe. If you mean by that a plan, a pattern, a conspiracy, 
the answer, so far as I am concerned, is “No.” Nothing of that sort 
has been brought to my attention. 

Mr. Wier. Then let me ask you this: Many of these disputes that 
reach your Board result in no considerable little feeling because of the 
long delay in the processing of those cases through your Board. I am 
speaking from the regional board to the National Board. 

N men me admit first, Mr. Herzog, that I said before this commit- 
tee the other day that one of the solutions to a great deal of the ill 
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will in this whole picture could be alleviated by giving your Board 
that which is necessary to process cases within a reasonable time. Do 
you agree with that? 

Mr. Herzoc. Certainly. 

Mr. Wier. Then let me ask you again—because I made this state. 
ment the other day: That on the average, on these appeal cases, it 
takes about 400 days for the processing and the decision; is that 
correct ¢ 

Mr. Herzoc. The average unfair labor practice case, which repre- 
sents about 8 percent of the total, which gets to the Board for decision, 
takes about that time or possibly even a little longer. I think that | 
have to admit as of now that the cases that have been decided by the 
Board up to the beginning of this year took about 14 to 15 months. 

I want to underscore, however, that that is only the unfair-labor- 
practice cases, and not the election cases, and it is only that smal] 
handful of unfair cases, proportionately speaking, that get to the 
Board for decision. 

I also want to emphasize, along lines of the answers I gave to Con- 
gressman Powell this morning, that that picture is a much sunnier 
picture in the last 2 months. ‘Those figures are going down very fast, 
and I think in February alone we dropped 47 days for the processing 
of these cases in the Board in Washington alone. 

I imagine the General Counsel has speeded up his procedures, also, 
and he will have to speak for himself on that. 

Mr. Wier. Then let me add this to that: Is it not true—let us take 
a textile mill employing 1,400 or 1,500 or 1,600 employees, who either 
are in the process of organizing the plant or have a contract, and 
where the employer refuses to bargain in good faith for a contract in 
the case of a new organization, or fails to bargain in good faith in the 
case of a pending open contract. He may ask for an election to deter- 
mine, first, whether the employees want that union to represent them. 
~ reserves that right under the Taft-Hartley Act now to ask for an 
election. 

Mr. Herzog. An employer can ask for an election; yes. 

Mr. Wier. So that he asks for the election, to be sure that the em- 
ployees want that union for a bargaining agent. I will admit and 
agree with you that your election processes throughout the country 
are reasonably quick and the service is good. 

If the election is in favor of the union, the employer still evades 
realistic bargaining, which brings a charge by the union against him 
for his failure to bargain collectively. Does that happen ? 

Mr. Herzoc. That is what happens after a union wins an election. 
when the employer does not want to bargain or does not bargain in a 
way that the union thinks is desirable. It can file a charge with the 
Board, and it usually does. 

Mr. Wier. Then the employer resorts to the provisions of the Taft- 
Hartley that make it possible to carry on this evasion. Under the 
Taft-Hartley Act, where Congress thought there was too much leeway 
under the Wagner Act for the limitation of the employer’s rights of 
free speech and his attempts to discuss with his employees what they 
are going into, Congress reversed itself and opened the door quite wide, 
and that has been discussed here quite freely this afternoon. So, tak- 
ing advantage of the so-called free speech on the part of management 
in the Taft-Hartley Act, he is at liberty today with almost no restric- 
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tions. I think in the act there is the statement of “coercion, intimida- 
tion, and threat.” ‘That is in the act, is it not ¢ 

Mr. Herzoc. There is a prohibition against that; yes, sir. 

Mr. Wier. But he goes on to call his employees together, under 


tate. 
“9 the Taft-Hartley Act, and uses all of the prerogatives of his mana- 
that gerial position to find out who is organizing the union and who is the 
jeadership of the union and who has been spending their time organ- 
pre- izing, and he comes up with a dismissal of four or five people. ‘Phat 
‘ion. case is immediately appealed by the union as an interference with the 
at | right of the employees. I do not think there is a member on this com- 
the mittee, or at least I have not found one, who does not believe in the 
° protection of the employees in their right to have a trade-union. 
0r- [ think that is universally accepted. 
val] So he fires some of these men, and the union appeals. That is where 
the the difficulty starts. You may not be too slow on your first hearings 
to make a determination, but it does take some time. In the mean- 
on- time this fear is spread through the plant, and before we get through 
ier with this employer appealing the decision in which you may uphold 
st. the union’s contention, the union has been destroyed, is that not true 
ng Mr. Herzoc. The union may be destroyed if too much time elapses; 
es. 
- Mr. Wier. You admit that in these cases the time element is the 
very salvation of the maintenance of that organization / 
ke Mr. Herzoc. The time element is important in all of these things; 
ep there is no question about it. 
Mr. Wier. Now, let me ask you, in that connection—because there 


are a few theories advanced here today as a result of your report, in 
the thinking of some of the members. Senator Taft has, by public 
announcement in the papers, at least indicated that he thought the 
membership ought to be increased to seven. So, in order to get these 
cases processed so the unions will not be destroyed by a 400-day wait 
and dying on the vine, I would like to get from you how you can cure 
this situation wherein an employer takes advantage of this by his 
appeals to the Washington Board. 

will put my question this way: How can your Board process with 
considerably more speed these cases that are of the most vital nature ? 
By ee the administrative staff, or by increasing the working 
stall 

Mr. Herzoe. I think by that, Mr. Wier, you are asking me whether 
I think increasing the size of the Board or increasing the size of the 
staff would result in that. If we get one, we need the other. As I said 
in response to some questions this morning, I do not think that it will 
solve the problem very much. It might help to enlarge the Board if 
Congress is willing to allow us to have a sufficient staff to service the 
Board members. 

We are moving, as I said this morning, in a healthy direction. 
I think that 400-day figure is going to get down very soon to an aver- 
age, in Washington processing, of about 75 days. 

Now, that is not 75 out of 400; it is 75 out of that part of the 400 
which was the Washington Board’s share of it in the old days. I think 
we can get the average complaint case out in much less than 75 days 
pretty soon. We are down to that figure now. 

The great difference is, as I pointed out this morning, that the dead 
time—time while a case awaited assignment to somebody to review— 
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is practically eliminated. So, all we are going to need in Washingt) 
is the working time on cases; that is, the time when people are act\\|\) 
working on them. 

The terrible thing was, for a long while, we had a tremendous 1)\\) 
ber of cases unassigned. We had a budget cut for fiscal 1952; and t\y 
staff of legal assistants, which I told Mr. McConnell this morning \. 
now about 90, was, after October 1951, about 60. 

The increase, and the opportunity since about October and Nove. 
ber to take full advantage of that increase, has made it nace to im- 
prove that situation very much. I agree with you wholeheartedly tha 
we have got to improve it. 

Mr. Wier. I was going to add that I think we are all aware of Presi. 
dent Eisenhower’s declaration, not too long ago, in which he saic lie 
does not want any law that destroys unions; and, if the Taft-Hart|o 
Act allows unions to be destroyed, the law should be revised. 

That isa correct statement of his; is it not ? 

Mr. Herzoc. I read it, and I would not want to be sure about th 
paraphrase. You see, frankly, Mr. Wier, the Board’s delay in han- 
dling union cases does not derive particularly from provisions of thie 
»resent law. I think the Board had its worst time and its worst delays 
in handling cases during the Wagner Act era, more than 6 years ago, 
because then Congress appropriated much less money for us than thie) 
do today. A budget which now is about $9 million was in those days 
about $4 million, which is a lot less, even when you take inflation into 
consideration. 

Mr. Wier. Your appeals under the Wagner Act were a different 

type of appeal than you are having today ¢ 

Mr. Herzoc. Some of them were, but we have got a lot of the sane 
cases, and the kind of cases you are talking about which arise under 
section 8 (a) of Taft-Hartley are not really very different from the 
cases that arose under section 8 of the Wagner Act. They are employer 
unfair labor practices. 

Mr, Wier. Only that the Taft-Hartley Act allows the employer to 
begin his efforts to destroy the union by coercion. 

Hae the general approach to that is that the employer calls his 
people aaplhan and says, “If you vote for this union, we are going 
to close down and move out of this town.” 

Mr. Herzog. I am not talking about what happens in the plant and 
factory. The real difference I am talking about is the time lag in the 
Board, and I do not think it makes too much difference. 

Chairman McConnetu. I am wondering if there is not a distinction 
here. Has not the spadework been done which would be the 
requirement for an extra member or for the extra staff; has not 
much of that work been done and then the decision has been delayed / 
Is that not correct? There has been a delay in the decision, and the 
spadework has been done, but the Board seems to hold back in making 
its decision. An increased Board would not cure that situation: 
would it? 

Mr. Herzoc. I do not know, sir, what you mean by “the spadework,” 
whether you mean the work done in the field or the work done by the 
staff here. 

Chairman McConne.t, The work done in the field and the work 
done in Washington by the staff of the Board, and then for some reason 
the case does not get decided. 
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Mr. Herzog. As I said awhile ago, Mr. McConnell, the worst diffi- 
culties in fiseal 1952 and the first 3 or 4 months of the present fiscal 
year were not because the Board did not get to the cases and not be- 
cause the staff did not work hard enough when they got them, but 
because they were working on the earlier cases and they just did not 
get to them, The great difliculty was not the fact that the spadework 
had not been done: it was the fact that the cases were sitting some- 
where where nobody could put a spade to them. They just were not 
ready, because they were cleaning up last month’s mess. 

Chairman McConnetu. I get the i impression there has been a delay 
after the case is taken up and the work done, in the decision 
of the Board. I do not know who has been responsible for that, but 
there has been delay in making a final decision; is that right? In- 
creasing the personnel of the Board would not change that situation. 

Mr. Herzoc. If those are the facts, it would not, but I think your 
informants are not wholly correct. Once the case gets to the Board 
members, it moves extremely fast. My colleagues are used to working 
for 5 nights a week to keep up with this; I will not advertise my own 
work habits, but I think I ought to say that for them. It is done very 
fast. 

Once the decision is made, it is true, there are about 10 days neces- 
sary even after the opinion is cleared before it actually issues physical- 

ly, because we have got all kinds of problems in mimeographing and 
that sort of thing. But I do not think that you are talking about 
anything minor of that sort. 

Chairman McConnetu. I am thinking of some cases that have 
dragged out for years, and I have a feeling that it is not all lack of 
personnel. I think it has been a holding back on making the decision. 
I do not know what, exactly, they are waiting for, but I just have 
that feeling. The spadework has been done and the details of it have 
been taken care of, and you had the personnel to do it, but I do not 
feel the decision has been made promptly. 

Mr. Herzoc. I do not know what the “spadework” is to which you 
refer. If by “spadework” you mean the case is finished in the field 
and finished in the regional offices, that is often true. That is the 
basis of some of the problems i in Washington that Congressman Wier 
was speaking of. But, once the spadework is done at the Washington 
level and the record is analyzed, that is it. 

Let me point out to the committee, although I do not want to bore 
you with statistics, that there are now sitting in the Washington office 
of the Board—in spite of the recent speedup—161,000 pages of trans- 
cript awaiting reading and decision. Some of that is in the process 
of being read, and it is not all waiting any more. Most of it is being 
read now. But that is the mass of it. 

The Board puts out volumes of decisions—which I normally bring 
up to show the committee, but did not today—which run to anywhere 
from 1,200 to 1,800 pages, about six times a year. Perhaps we are too 
long winded, but some of these cases are extremely important and 
raise very difficult questions of fact. We cannot, in my opinion, show 
the sort of care which the parties want unless we write a careful opin- 
ion, in cases of that sort. 

We have been able to cut down the number of long opinions a great 
deal. But what happens is, if we put them out fast and put out short 
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opinions, somebody complains his arguments did not get enough at. 
tention. So, either way, we are in trouble. 

Chairman McConneti. Thank you. 

Mr. Wier. Mr. Herzog, let me touch on this again. This has to 
do with a statement you made this morning regarding the number of 
withdrawals. I do not want the number of them, but you laid some 
stress upon the number of cases that were withdrawn from your Board 
by either labor or management. 

I know that is true, because on one or two of the cases we sat on 
we found out that, after the union had waited for a year and a half 
to get a decision on an employer’s appeal, from your local regional 
board, they withdrew the case because management had taken advan- 
tage of this year and a half to eliminate any semblance of union in 
there, and so there was nothing to proceed on. 

Mr. Herzoc. The withdrawals I was speaking about, Mr. Wier, ] 
do not think are the ones you are referring to—the withdrawals that 
occurred in the regional office before any complaint was issued by the 
General Counsel. I am not familiar with very many withdrawals of 
charges or complaints once the case gets before the Board. There 
must be a handful, but they do not amount to anything, as compared 
to the 48-percent field figure that I mentioned this morning. 

Mr. Wier. What do you mean; they do not amount to anything, 
when this long delay is positively important ? 

Mr. Herzog. They amount to a great deal for the individuals. 

Mr. Wier. They certainly do. 

Mr. Herzoc. Statistically, they do not amount to many. 

Mr. Wier. A long delay destroys the union, and I think you know 
that as well as I do. 

Mr. Herzog. Whenever that happened, I thought it was serious for 
the people involved; but I just said statistically, important as it was 
for those people, there were very few of those cases. 

Mr. Wier. I think your Board, Mr. Herzog, would improve man- 
agement-labor relations a lot more than the changing of some sections 
of this bill, if you gave reasonable attention to these disputes that 
arise as the result of interpretations of this law, instead of the law 
allowing an employer to appeal from the local area board and then 
make an appeal to your Washington Board, both of which consume 
a lot of time. 

Mr. Herzog. Well, if Congress wants to amend the law to provide 
that the decisions of the Board’s trial examiners shall be final, that 
isall right with us. I think you will run into other types of problems 
if you do, because under a relatively new statute you beets got to have 
some uniform interpretations. Unless that is done, we are powerless 
to change it, and we cannot suddenly say that people cannot appeal 
to the Board in Washington when they do not like an examuiner’s 
decision. 

Mr. Wier. Then, all I want you to admit is that your experiences 
in the cases you have in your department verify ‘the fact that these 
delays have caused, in quite a number of cases, the dying on the vine 
of the organization efforts of the plants. 

Mr. Herzog. Iam sure that that has happened on occasion. 

Mr. Wier. That is all. 

Chairman McConnett. Mr. Elliott? 
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Mr. Exuiorr. Mr. Chairman, I want to congratulate Mr. Herzog on 
the expression of his attitude, and the expression by him of the atti- 
tude of his colleagues, to the effect that the Board tries primarily to 
act in a judicial capacity in handling the business of the Board. I 
think that this is as it should be, and I have no quarrel whatsoever 
with the fact that you, Mr. Herzog, have no jurisdiction over the trial 
examiners who hear complaints, and that you have no jurisdiction or 
control over the personnel of the 28 or so regional offices. 

Likewise, 1 can appreciate your reluctance to be drawn into state- 
ments on the merits of the various bills now pending before this com- 
mittee. I feel that the American people want above everything else 
to feel that their judicial and quasi-judicial officers are fair and in- 
dependent and impartial and unbiased. 

I am doubtful if your viewpoint might not become quickly mis- 
understood if you ‘ile us to lead you into a maze of controversy 
attendant upon various proposals now before this committee. 

Having said that, I want to ask you two questions: 

First, with 10 cases to decide each day, as I understood your 
testimony this morning, 10 cases per member per working day, do 
you have presently, with the help granted you by the increased ap- 
propriations about a year ago, and which has resulted now in a staff 
of about 90 legal assistants, sufficient staff to do your work? If the 
Congress granted you additional money with which to hire additional 
legal assistants, would it be economical in getting the work of the 
Board done, as long as we continue to have a five-man Board? What 
is your feeling about that ? 

Mr. Herzoc. It is not traditional, Mr. Elliott, for an administrative 
officer to say that he does not need more people than he has already, 
or he does not want more money. I think that if the President’s pres- 
ent estimate which is now before the Congress is approved, or approxi- 
mately approved, by the Congress so that we have about the same 
amount of money that we had this year, we will get along all right. 
I do not think, as long as we have a 5-man Board, we ought to have 
over 100 legal assistants. We have 90 now, and I think we can get 
along with 90 with the present processes. It is not fashionable to 
talk that way, but I might as well say it. However, I do not want 
as low as 70 again. 

Mr. Extiorr. Does each member of the Board supervise and super- 
intend the work done by his 18 or so legal assistants ? 

Mr. Herzoc. That is right, with obviously some intermediate grades 
of supervision. The chief assistant which we have is a highly confi- 
dential associate and chief of staff, and he has a couple of super- 
visors down the line. So that, like in any hierarchy, you have a colo- 
nel and you have a captain. 

Mr. Extiorr. When your legal assistants finish with these cases 
and finish reading the testimony, I presume, and the record in the cases, 
do they then furnish to you or to the Board itself or to the particular 
member for whom they work a summary of that case? 

Mr. Herzoc. It depends very much on the nature of the issue. 
Where the issue involves an extremely complicated policy making 
decision, it is submitted to the Board in writing and is discussed by 
the Board as a whole. 
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In my case—and I think in the case of most of my colleagues —t},), 


memorandum is actually gone over by the Board member before ; “a 
is circulated to the Board for later discussion. It is those cases whj¢) - | 
take the most time, and which account for the worst delays that \y J 1 
Wier was speaking about. ‘i Mi 
In the routine cases—and I hesitate to use that word, because no cay little 
seems routine to the parties to it—but, in the routine cases nowaday: Cl 
we dispose of almost all by panels of three members of the Boar en 
Approximately 75 percent of the unfair-labor-practice cases and 9) ar 
proximately 95 percent of the election cases are disposed of by panes fore 
of three. But sometimes only a short-form draft is prepared whic! at 4 
the Board members scrutinize, and of course revise if they find sone. ny 
thing wrong in it. \ 
Mr. Exuiorr. And those percentages of the two classifications ay _ 
what you might call more or less routine cases, insofar as their hiap- ‘act 
dling by the Board is concerned ? hel 
Mr. Herzoc. That is the way the percentages are running now. \ 
few years ago, naturally a good many more cases went to the fu M: 
Board, because certain policy lines had not been made. We have « wi 
practice that a Board decision on an issue, even though it be only ; 
3-to-2 decision, binds the future panels of three members when the: 
decide a case. So that thereafter that is the law until a majority of fit 
the Board changes it. Those cases do not have to go back. re 
There have been lots of instances—I do not think I should say lots e 
of cases, because dissenting opinions are unusual in a routine case— s 
but there have been many instances in which the full Board may 
have decided a case 3 to 2, and the next case involving the same type t 
of problem will come before a panel, of which the two dissenters I 
happen to be the majority of the panel. They are bound by the prior { 
decision of the full Board and they have got to decide it that way, ’ 


even though they dissented a month earlier. 

Mr. Extiorr. In other words, the principle of stare decisis pervails 
insofar as the Board is concerned ? 

Mr. Herzoa. It is the only way we can run our business with a 
panel system. But, of course, the individual Board members do take 
responsibility for their staff under the arrangements of the Taft- 
Hartley Act, and we are responsible for a case. Each one of us, when 
a case comes through the Secretary’s office from the field, has one case 
out of every five assigned to us in automatic rotation. 

Mr. Exxiorr. What percentage of your decisions since August of 
1947 have been overturned by appeals or petitions for writs of certio- 
rari to the court of appeals or to the United States Supreme Court ’ 

Mr. Herzog. I have got some figures here somewhere, which | 
worked up yesterday. Ta not hapen to have the Supreme Court 
figures here, although I can furnish them for the record later. But in 
the court of appeals, 77 percent of the Board’s decisions have either 
been enforced in full or enforced as modified; enforced in full in 
60 percent; and enforced as partly modified by the circuit court in 
the remaining 17 percent. Five percent of the cases have been re- 
manded for some reason or other to the Board. Approximately the 
remaining 18 percent have been set aside by the courts. 

Mr. Exviorr. Thank you very much. 

Chairman McConnetu. I would like to make this announcement 
now or prior to the time the committee will rise. 
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It is my hope the committee will rise at 4:30. I would like very 
much if you would come in tomorrow at 10, Mr. Herzog, after which 
Mr. Bott will go on a little later, because there are some questions I 
want to ask and have not had much opportunity to do so. 

Mr. Herzoa. I find that at my place, also, the chairman gets very 
little chance to speak. 

Chairman McConnetu. If that is agreeable to you, we will expect 
you at 10 o’clock tomorrow. We will proceed to 4:30, after which 
there will be a short executive session of the committee. I will there- 
fore ask to have the room cleared at that time, as soon as we rise 
at 4:30. 
We will resume our questioning. Mr. Gwinn? 

Mr. Gwinn. Mr. Herzog, 1 was interested as you went along in 
your testimony, to find that you did approve of some provisions of the 
act with some conviction, and out of your experience you gave us the 
benefit of that. 

For example, vou said that if the Communist provision of the Labor- 
Management Relations Act could not be improved upon, still you 
would prefer to see the provision that now applies maintained. 

Mr. Herzoe. In lieu of nothing, I certainly would. 

Mr. Gwinn. And so in other provisions, you have given us the bene- 
fit of your opinion. Would you say generally, apart from the cor- 
rections that you have mentioned, and which have been commonly dis- 
cussed, with regard to Labor-Management Relations Act, that it is 
an improvement on the old Wagner Act ? 

Mr. Herzog. I think, Congressman, that having administered both, 
because it was my duty to do so, it would be better for me not to 
make any general value judgment. I think it has made some con- 
tributions in places where the Wagner Act did not make any, and I 
think there are points where changes are needed, and points which 
no doubt are covered by amendments put in on both the Senate and the 
House side. I would rather wait until the administration’s position is 
known, and until the bills are all here and other witnesses have testi- 
fied, before making any general observations of that sort. 

You can assume that if I thought the law did not have its good 
side, I would not be here administering it. If I did not think it had 
its bad side, I would not be here suggesting some changes. 

Mr. Wier. And in view of the fact that you now have committed 
yourself on at least that item in making some comment regarding 
the Taft-Hartley Act as against the Wagner Act, what parts of the 
Taft-Hartley Act do you think improved on the Wagner Act? I do 
not want to draw you into something, but as long as you got that far, 
1 do not want to leave you there. 

Mr. Herzoc. | think that there are some things recommended by 
the Board in 1947, which Congress adopted—and they did not accept 
many of our suggestions on which we testified—that have been good 
things. I think it is a good thing that strikes against Board certifica- 
tions are eliminated, and I think it is a good thing that employers have 
a greater right to file petitions than they had before. I think basically 

that is an advantage. 

I think it is a good thing that we have the provision for decertifica- 
tion elections. 1 think, as I said to Mr. Metcalf, we are better off than 
we were before with some attempt by the Government to look into 


jurisdictional disputes. 
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I would rather not explore that any further at this time, becayse 
even though I speak up here as an individual, I am still a member of 
the Board and spokesman for the Board, and I do not know how my 
colleagues feel. ‘ 
There are other points that I would want to think about quite a bit, 
but I thought you were entitled to some answer. As I indicated be- 
fore, I do not want to talk about the merits of the law, and I do not 
think the President expects me to, and I think it would be better if 
I did not. 

Chairman Mr. Landrum? 

Mr. Lanprum. I have no questions. 

Chairman McConnewu. Mr. Miller? 

Mr. Miuier. Mr. Herzog, I join with the 20 or 25 other members 
of the committee in expressing my appreciation of the frank and open 
manner in which you have brought this matter before the committee, 
I am like the little boy who, when he went to bed, instead of saying 
his prayers had them printed and he said, “Those are my sentiments.” 

I cannot appear before you as an oldtime lawyer who has gone into 
this in some detail. I figure I am coming before you more like the 
common American citizen who knows very little about this, and I am 
wondering whether, if the members of the labor unions and the 
employers generally knew more about the Wagner Act, its provisions 
and the limitations it placed upon them, it would not perhaps expedite 
the work of the eh or at least diminish the number of cases. I am 
wondering whether it is not a fact that many of these cases are brought 
before the Board and take up a lot of time, more because the people 
who bring them are ignorant of their rights and responsibilities than 
anything else. Perhaps that would account for the fact that so many 
are later settled out of court or dismissed. 

Mr. Herzoc. Well, I think the job of the Board in large measure 
has been, and for a while still will continue to be, an educational one. 
That, I believe, is why you have got to have an administrative board 
to handle these things, and why these cases cannot, perhaps for another 
generation, be handled entirely by the law courts. 

The existence of the Board’s regional offices, where people bring 
their troubles, whether they be employers or unions, is a very important 
thing. 

The fact that so few cases get to decision is a blessing, but it also is 
a sign, as you say, Congressman, that these things do get worked out 
to some extent. The educational job which is done primarily in the 
regions, I think is an extremely important one. But it does not lead 
toa diminution of the original caseload. 

I remember Congressman Keefe, of Wisconsin, used to point out to 
us that the better the job we did, the bigger caseload we would prob- 
ably have. That is because people get used to telling their neighbors 

that if they have a certain kind of problem and they take it to a 
certain doctor or a certain labor board, they will get the problem 
straightened out. If people gradually get used’ to handling these 
things themselves, I think cases will someday drop off, but not for a 
little while. 

There are problems of this sort that Mr. Wier was speaking about. 
where the principle of collective bargaining is not accepted. But 
that basis of the Wagner Act seems to be a fundamental, as we say in 
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our statement, which we believe is essential to the well-being of 
America. 

I think the Congress feels the same way. The question really is how 
it is to be regulated and how it is to be conditioned. That is the kind 
of issue that the Congress has now. 

Mr. Mitter. I would like to ask, in response to your statement that 
if the Board were increased in number from 5 to 7 or to 9, the statf 
would have to be enlarged in equal proportion, perhaps. 

Mr. Herzoc. I am not sure it would have to be in equal proportion, 
but I wanted to say, in answer to Mr. Kearns’ question this morning, 
that you could not take the present staff of the 5 members and split 
it 7 or 9 ways, and get very much better results. I am not sure it 
has to be increased by exactly the same proportion, and I would want 
to analyze that very carefully before I said so. It cannot be kept at 
this figure, and obtain the results Mr. Kearns wants; that is, unless 
the caseloads drops off. 

Mr. Mitter. In regard to your statement that your cases are largely 
handled by panels, and sometimes a panel of 3, and you have a Board of 
5 members, you are still able to handle only 1 case at a time; is that 
right ¢ 

Mr. Herzoa. Here is the way it works. The panels are set up this 
way: Each member of the Board, each of my 4 colleagues and I, as 
Chairman, have 1 panel, and on each panel serve 2 other members of 
the Board. Each member of the Board serves on 3 panels. One panel 
meets each day. ‘The members of the Board participate in 60 percent 
of the panel cases and, of course, in all of the full Board cases. 

There are five panels operating, so to speak, at all times. The Board 
puts out 50 decisions a week. It is putting out perhaps 40 decisions by 
panels, and 10 by the full Board. 

A great many of those cases are decided on the record without a very 
protracted discussion, or any discussion at all in some instances, be- 
cause the facts are so clear that we can tell from reading the material. 

Mr. Mitxer. I was interested in the discussion of the elimination of 
Communist influence and the necessity of determining whether or not 
a union was Communist-dominated. When is a union Communist- 
dominated? Is there a percentage, or is it a matter of officials, or 
what 

Mr. Herzoe. I think the record of the CIO expulsion proceedings, 
which are the best expert record we have on this, indicates that it is 
« matter primarily of leadership. The Board, you see, has not gone 
into the question of what constitutes a Communist-dominated union. 
Even under the affidavit arrangement, we have been spared that. We 
think we should, for reasons that I explored with Mr. Lucas, continue 
to be spared that. But it is a matter of leadership in locals and inter- 
nationals and certain labor organizations, and I prefer not to name 
them. 

Mr. Mriuzer. I have heard it indicated here that there are at the 
present time Communist-dominated unions. 

Mr. Herzog. I beg your pardon ? 

Mr. Miter. It has been intimated that there may be at the present 
time Communist-dominated unions in this country. At least, it 
seemed so to me. 

Mr. Herzoc. The general impression is that that is correct, and I 
think as to certain labor organizations, the facts and the line taken by 
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the leadership of those organizations would tend to bear it out. | 
specified them before. Of course, that is a matter of leadership. So 
far as the rank and file is concerned, I am assuming that the Comunis 


membership is very slight. 

Mr. Mitzer. I am asking this only as a matter of information, and 
we do not know what the term means out where I come from. We 
have not too many unions, and so far as I know, we have no (op. 
munists. It would seem to me that an average of around 400 «ays 
from the time a case has been filed or taken up before it is final! 
termined is more time than is necessary. If I am wrong about tat, 
I would like to be corrected ; and if I am right, I would like to know 
where the waste of time comes in. 

Mr. Herzoc. You are right, 400 days is too much. As I said before 
it is going down very, very fast. That is your maximum figure for 
unfair labor practice cases, although it did get up to 450 for a while 
well over half outside of Washington. I do not like to admit to bx 
worse than you said we were, but there was a short period where we 
were. That is 15 months, and it is too long. 

I might say, however, that while it does not help one’s virtue to say 
that somebody else is doing badly, we are not alone in that. The 
Federal district courts in my part of the country, I believe take 25 


months from the filing of a case until decision day, and they are over- 
worked too. 

The main problem is in getting the cases moving faster. The 
General Counsel, I think, has done an outstanding job in the field, and 
the Board is trying to do an equally good job in Washington. It is a 
little hard for us to delegate some of our responsibilities: harder than 
it is for him, because our functions are quasi-judicial in nature, ani 
we cannot delegate them beyond a certain point. 

A great deal of the trouble, as I pointed out before, was that icebox 
time, the length of time that the case just sat there waiting for some- 
body to get to it. 

That time has gone down in the last 3 months to practically zero 

Mr. Miter. You have been defrosting some of it / 

Mr. Herzog. That is correct. 

Mr. Miuuer. It always seemed to me—and I think I have heard it 
as an old saying—that justice delayed is justice denied. Maybe you 
can expedite this matter, and it would help us a lot. 

Mr. Lucas. Will the gentleman yield, Mr. Chairman / 

Mr. Mitzer. Yes. 

Mr. Lucas. I think that the Board is to be commended on its efforts 
to reduce the time which is necessary in order to adjudicate these 
vases. However, I was glad that Mr. Herzog mentioned that some of 
our Federal courts take even longer. On some problems which are 
vital to the litigants themselves, I know it takes a long time. I cannot 
recall a Supreme Court case which was not at least 2 vears old before 

the Supreme Court adjudicated fully the matter, although the Su 
preme Court, of course, handles matters pertaining to final decision in 
a more expeditious fashion. 

I should also compare your Board, Mr. Herzog, with other boards 
which we have here in Washington, which perhaps it might be unfair 
for you to mention, but we know that the Interstate Commerce Com- 
mission takes a very long time on complicated cases; and we know also 
that the Federal Trade Commission takes a long time. 
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I have had some cases before that Board or I have known of some 

es before that Board which took an extended length of time to get 
decision on. 

so the National Labor Relations Board, I believe, does not deserve 
eyere criticism for the length of time that it takes to reach final 

djudication, and you are to be commended upon reducing that length 
of time. 

Mr. Herzog. Thank you very much. 

Mr. Miuier. I would only say, in closing, that error is none the 
better for being common. 

Chairman McConne.u. The committee will continue its hearings 
at 10 o'clock tomorrow morning, when Mr. Herzog will take the 
stand again. 

Thank you, Mr. Herzog. 

Mr. Herzoa. Thank you very much. 

(Whereupon, at 4:35 p. m., a recess was taken until 10 a. m., 
Wednesday, February 25, 1953.) 
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WEDNESDAY, FEBRUARY 25, 1953 


House or REPRESENTATIVES, 
CoMMITTEE ON EbDUCATION AND LABor, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in the hearing 
room of the Ways and Means C ommitte e, House Office Building, Hon. 
Samuel K. McConnell, Jr. (chairman), presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kearns, Bosch, 
Holt, Rhodes, Wainwright, Frelinghuysen, Barden, Kelley, Powell, 
Lucas, Bailey, Perkins, Howell, Wier, Elliott, Landrum, Metcalf, and 
Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel ; Jock Hoghland, assist- 
ant general counsel; Russell C. Derrickson, chief investigator ; ; and 

Jen H. Johnson, investigator. 

Chairman McConnetu. The hearings will please come to order. 

We have with us again Mr. Herzog, the Chairman of the National 
Labor Relations Board. Some of our questioning had not been 
finished. For that reason I asked him to come back again this morning. 


STATEMENT OF PAUL M. HERZ0G, CHAIRMAN OF THE NATIONAL 
LABOR RELATIONS BOARD—Resumed 


Chairman McConnett. Mr. Herzog, yesterday I asked you under 
what authority the Board created the Office of Solicitor. Would you 
mind repeating the answer to that? 

Mr. Herzog. I am not sure it will be an exact repetition of yester- 
day’s answer. I will try to describe it from scratch, and I think the 
answers will be substantially the same. 

The statute expressly provides that the Board shall hire all em- 
ployees. The statute provides in section 3 (d) that there shall be a 
General Counsel. The hiring of employees by the Board appears in 
section 4 (a). The statute contains some language which, frankly, 
createdadilemma. It provided that the Board should hire everybody, 
but where attorneys were concerned the General Counsel should exer- 
cise general supervision. 

The Board, in an attempt to make section 3 (d) work as well as 
possible, entered into a delegation agreement in 1947 with the former 
General Counsel, slightly amended in 1950 on 2 occasions, whereby 
we delegated to the General Counsel the authority to hire attorneys 
and employees in the regional offices, as well as to supervise them. It 
made no sense, as we agreed with Mr. Denham, to have one outfit hire 
people and fire them, and another outfit conduct the supervision. 
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At the time when the arrangement was made, it became apparent | 
the Board that it was necessary for the members of the Board to iq) 
1 or 2 advisers on general questions which might come before {| 
Board, and which did not arise directly or exclusively out of the in 
vidual cases which we had to decide. The chief legal assistants of || 
Board members, one attached to each, are the advisers to each of 
One or two collective advisers were necessary in the same way th)»; 
any department might very well need them. 

We created the Office of Solicitor, and then the Office of Assoviaty 
Solicitor, by an agreement with General Counsel Denham in 1947, ¢), 
understanding being simply that we exercised our power to hire, w), 
was our original power by statute, and he surrendered his power ; 
supervise those two people. 

Chairman McConne.yi. Who supervises the activities of the s 
licitor; the Board? 

Mr. Herzog. The Board, correct. That was by an arrangement— 
and I might say, Mr. McConnell, that that arrangement. was discussed 
and approved by the Joint Legislative Committee, of which Senator 
Ball was chairman, in 1947 and 1948, when the position was first 
created. 

Chairman McConneti. That does go aside from the provisions of 
section 8 (d), which vests supervision over all attorneys, except legal 
assistants to Board members, in the General Counsel. 

Mr. Herzog. It was a practical necessity which the General Counce] 
agreed to because of the particular language of the statute. It was 
approved, as I said before, by the committee set up as the watchdog 
over the administration of the act. The departure was a necessary one 
because, quite frankly, Mr. McConnell, had we not done that, needing 
such an office, then we would have run into real trouble on the question 
of separating the prosecuting functions from the Board. The real 
purpose of 3 (d) was to keep those 2 things apart. 

Let us suppose the General Counsel had had supervision over lega! 
officers whose duties were with the judicial branch of the agency. 
What a fine merger of prosecuting and judging that would have been. 
The only way to avoid that was the arrangement which was made. 

Chairman McConneti. How many assistants or attorneys work 
under the direction of the Solicitor? 

Mr. Herzoc. There are a solicitor and an associate solicitor and one 
clerical employee in their office, and that is all. 

Chairman McConnett. What functions do they perform? 

Mr. Herzog. The principal function is to assist the board when 
broad questions of statutory interpretation arise, where we want some 
further examination of legislative history over and above what our 
own individual legal staffs may have done, or we want a collective 
judgment directed to the Board as a whole, and not by my chief legal! 
assistant to me, or by Mr. Houston’s to him, and so on. They assist 
the Board in making determinations as to whether, consistent with 
its policy in cases that have been decided, it would be advisable or in- 
advisable to seek a writ of certiorari from the Supreme Court. The 
recommendation comes from the General Counsel, and is normally 
followed. 

They assist the Board and the Chairman in the preparation of ma- 
terial for this sort of committee. We get, I suppose, when the Con- 
gress is in session, several hundred requests, Mr. Chairman, from 
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Members of Congress and from committees like your own, for expres- 
sions of opinion by the Board on legislation. There it is necessary to 
give technical suggestions, and someone has to do it. The Chairman 
cannot do it all ‘himself. The Chairman cannot ask his own legal 
assistant to do it. 

Chairman McConne.u. Does the Solicitor or the General Counsel 
advise the Board as to how it should proceed to enforce its orders, 
once an order has been issued against a respondent following a hearing 
on a complaint ¢ 

Mr. Herzog. The ordinary thing is routine. The case goes tu 
enforcement, and that is the end of it. The only question that ever 
comes up occasionally is when the Ge:eral Counsel believes there 
ad be a little difficulty in enforcing the case in court. He may write 

» Board a memorandum. That raises delicate questions because of 
the prosecuting and judging functions, which ought to be separate. 
Sometimes the Board thinks it is necessary to examine the General 
Counsel’s reconimendation—not because we question his judgment as 
an individual but because, when you get right down to it, the Board 

; to make up its own mind whether, in enforcing the policy of the 
act, it should take a case to court or should not. Where there is a 
controversy that comes up, and that happens in 1 case in 50, although 
] cannot give you the exact figures—in order to handle that, because 
the chief legal assistants of the Board members are much too occupied 
in helping us to get rid of the caseload I was talking about, we need 
another staff. 1 think two people are a very small staff for that 
function. 

Chairman McConnety. The suggestion has been made that the 
public interest would be better served if the handling of complaint 
cases were transferred from the Board to the Federal district courts. 
What do you say about that ? 

Mr. Herzoc. I think it would be a mistake. That issue has been 
raised before, and I think I made some reference to it yesterday in 
answering someone else’s question. I do not think the country is ripe 
for that. I said that the time may very well come, and I think the 
time for that will come, when the principles of collective bargaining 
are more universally accepted in the United States. 

I said in a speech in 1948 that it seemed to me the ultimate function 
of this Board was to work itself out of a job. I know a great many 
people who would be delighted with that result. I do not think we 
have quite gotten there yet. 

Chairman McConnett. Do you think procedure before the Board 
is more expeditious than procedure prohibiting unfair labor practices 
would be in the Federal court ? 

Mr. Herzoc. I do think so, unless the Congres is going to come 
close to adding 25 to 50 percent more judges to the Fede ral district 
courts. I think there are probably about 210 district court judges 
in the United States, although I am not perfectly sure. I told you 
yesterday, although I have not been able to confirm these figures, that 
T believe in the most busily occupied district, which is the southern 
district of New York, it takes 23 months to get from filing the notice 
toa decision. I do not want to reflect on the courts by that statment. 
It is just a description of fact. I did not have an opportunity last 
night to collect the exact figures on that. I cannot remember now 
where we last saw them. 
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The real point, I think, Mr. McConnell, is this: Let us remember 
that only 8 percent, or a little less, of the cases that are filed wit) 
the Board in the unfair labor practic category, ever get to decision, 
Only about 10 or 11 percent ever get to formal hearing before a tria| 
examiner. The answer is that the remaining cases, pretty close to 
90 percent, are disposed of by the administrative process in the field 
offices. 

I think if you had unfair labor practice cases litigated in the courts, 
disposed of entirely by private or semipublic litigation through 
judicial processes, you would have more and not less litigation. That 
is one man’s judgment. 

Chairman McConnery. T have two more questions. Where one 
union has been the bargaining representative for several years, what 
is the policy of the Board regarding the carving out or setting up of 
craft unions within that company ? 

Mr. Herzoc. The policy of the Board is hard to define in words of 
one syllable. The practice of the Board is today, much more than it 
was before the Taft-Hartley Act was passed in 1947, to permit the 
severance or carving out of craft units from industrial units. I think 
the committee will recall that when we testified before the senior mem- 
hers of the committee, including you, Mr. Chairman, in 1947, there 
was a good deal of talk about the Board’s policy on the carving out of 
craft units. The American Federation of Labor had criticized the 
Board and its predecessors for a long while for never carving them 
out, and leaving the industrial units where they stood. 

The legislative history of section 9 (b), which is the “appropriate 
unit” section, as well as the language of that section, which is a bit 
ambiguous itself, led us to conclude, if I can speak in broad terms, that 
we were supposed to carve craft units out more than we usd to do, and 
that is what the Board has done. 

The Congress of Industrial Organizations and some employers have 
criticized the Board’s policy in recent years for carving out units as 
much as we have done, at the request of craft unions. 

All we have tried to do is enforce what we think is the policy of 
Congress. If Congress can give us more guidance here, we certainly 
could use it. 

Chairman McConneti. What are the factors you consider in earv- 
ing out a craft union in a company where one union has represented 
that company for quite a few years? What are the determining fac- 
tors in carving out that craft union ? 

Mr. Herzoc. Probably, in this catalog of factors, I will leave some 
out and overstress some others, because I am not totally prepared 
on this, item by item. I will give you some, and my colleagues sit- 
ting in the back of the room will think of a great many others and 
perhaps interrupt me if I leave them out. 

The first issue is the extent to which the group which seeks to be 
varved out is skilled. Of course, it is awfully hard to say what con- 
stitutes skill. That is a question of judgment. One man’s skill may 
seem another man’s routine work. We have tried to work out some 

criteria. I would suggest the length of time that the men have en- 
joyed apprenticeship training, the length of time they have been es- 
pecially trained for the job, and the extent to which they could work 
on that job in any plant and not in this particular plant. 
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You have cases of some crafts that are so obvious that they do not 
present any problem, except to those who are opposed to all types of 
severance. The pattern makers are one obvious example. 

The second thing that the Board looks for is the bargaining history 
itself. The bargaining history itself, which Congress thought we had 
jaid too much stress on in the past, will in the situation you set forth, 
Mr. Chairman, be in favor of maintaining industrial units. However, 
the Board will look not only at the bargaining practice in that plant 
but the practice in the area and the practice in the industry. 

The * sams will be interested to some extent in what little if can 
determine before an election about the desires of the employees. 

It would be extremely interested in the operations of the plant, so 
far as Nonengineers can ever grasp that sort of thing; and the extent 
to which we can grasp it depends upon the competence of counsel and 
the kind of record they put in. 

The problems are difficult, especially where the plant has been 
operating on an industrial basis, and the employers are used to work- 
ing things out that way. Suddenly a group of patternmakers or 
highly skilled machinists come in and say, “We don’t want to bargain 
through this industrial union any more.” There is a very deep 
question of policy, and I think it gets down, Mr. Chairman and 
members of the committee, to one’s views, really, about the right of 
people to express their own views in small groups. It gets down 
to the kind of questions you have when you decide whether to set 
up a Federal system or a national system. Some people think the 
Canadian system is better, where the Federal Government has all 
of the powers; some e people think it is better to have the reservations 
to the States which the United States Constitution still contemplates. 
I think it is the same kind of thing. 

The question is: Shall 20 machinists who consider themselves 
highly skilled, and who are, be forced to bargain through an indus- 
trial union? There are plenty of arguments both ways. The Board 
has to resolve them; and in resolving them, which is never an easy 
thing to do—never—we have to look at the intent of Congress as 
well as the record. 

I am reminded that in any event the unit affirmatively has to be 
one that is reasonably appropriate itself, regardless of anybody’s 
desires. In other words, you have to have some special-group in- 
terests, either by reason of skill or a departmental setup, or some- 
thing of that kind. We cannot just take anybody and pull them out. 

Chairman McConne.i. Would you say the Board has followed 
and will continue to follow a consistent policy, or is the policy affected 
by the unions involved ? 

Mr. Herzog. I certainly do not believe it is affected by the union 
involved, or I hope it is not. It should not be. Congress explicitly 
told the Board, for example, that it does not make any difference any 
more whether a union which is a petitioner or an intervener—the 
intervener is the union which is the holder of the contract—is an 
affiliated union or a nonaffiliated union. That is true in unfair-labor- 
practice cases and it is true in representation cases. 

On the unfair-labor-practice cases, I might call the committee’s 
attention to the decision of the court of appeals a couple of days 
ago upholding the Board’s first application of that section of the 
act in the Jack Smith Beverages case, which affirms 94 N.L.R.B. 210. 
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That was not an election case, but it shows what we have tried to | 
when we have the question of unaffiliated unions, which T think 
what is bothering you. 

Chairman McConneii. When a union charges an employer wit 
an unfair labor practice and then withdraws the charge, and makes 
the same charge at a later date, what is the policy of the Board: 
Does the Board make a ruling on the charge, or is the case dropped’ 

Mr. Herzoc. That again, Mr. Chairman, is entirely up to the 
General Counsel. You see, we cannot touch a charge under section 
3 (d). The issuance of complaints is his power, and the Board 
do absolutely nothing about it. Once he issues a complaint, we will 
have to decide the case on the merits. 

Chairman McConnevy. I will ask that of Mr. Bott when he 
testifies. 

That is all, Mr. Herzog. 

Mr. Herzog. Thank you very much. 

Mr. Gwinn. Mr. Chairman, I think T did not use even five min- 
utes, and T would like to ask the witness one or two questions. 

With all of the discussion, Mr. Herzog, we have had of the dif_i- 
culties between the Board and General Counsel, I take it that you 
would not change essentially those provisions of the Labor-Manave- 
ment Relations Act separating the Board or the judicial functions 
from the General Counsel or the administrative functions ? 

Mr. Herzoe. I wish I could save time by saying that that is a cor- 
rect statement of my view. I am afraid it is not, Mr. Gwinn. My 
feeling is that whatever the virtues of section 3 (d), looking at it 
overall, it probably does more harm than good. T do not see these 
things as being black or white, and neither does the Board as a whole. 

We testified very fully on that matter before the Senate and the 
House in 1950 and before the Senate Labor Committee in 1949. T an 
authorized by a majority of my colleagues to say that we think the 
machinery would be a simpler and a better one if the present structure 
of separation were not continued. 

Mr. Gwinn. You would not want to go back to the old Wagner Ac: 
provision, where the Board is investigator, court, jury, and judge: 
would you ? 

Mr. Herzoc. I would not want to go back to the structure that the 
Board operated under before 1947. I think it was too loose, but | 
think, on the other hand, that the problem is not quite as simple, if | 
may say so with great respect, as it’s set forth in your question just 
now. 

I think there are safeguards that would be possible. I want to re- 
mind the committee that the cases in which the problem Mr. Gwinn 
has mentioned arises actually represent only about 3 percent of the 
16,000 cases filed with the Board each year. The only cases that the 
Board decides which are prosecuted by the General Counsel are the 
150 unfair-labor-practice decisions that we ought to be issuing ever) 
year, which is the 8-percent figure out of the one-third of the total 

‘ases filed which are unfair-labor-practice cases, 

I understand very well the desires of people to have the safeguards 
that you speak of, Mr. Gwinn. I think the Administrative Procedure- 
Act passed in 1946 would, in fact, prevent the abuses to which you 
allude, which were possible before that time. 
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Mr. Gwinn. Then, I am in a quandary about your hope that the 


Board will disappear sometime, and it will become largely an ad- 


nistrative function. Would not that indicate that there is definitely 

place for the administrative side of the business now / 
Mr. Herzog. I think there is. The only problem that comes up is 
hether the functions should be as sharply separated as they are by 
ction 3 (d). Ido not imagine that this committee will be disposed 
» agree with the observations I have just made, and I do not want 
fo stress it too much. Our views on this, which are no different that 
they were before, are pretty well set forth in the 1949 and 1950 tes- 
mony. 

Mr. Gwinn. Then, let us go to one other point. 

I take it that you are thoroughly in accord with the new act in mak- 
ug labor unions responsible for their contracts ¢ 

Mr. Herzog. 1 think you are probably alluding to title 3 of that 

Mr. Gwinn. I think people should always be responsible for 
their contracts, and 1 think unions have been, under State law. Title 
‘or title 4—probably it is title 3—which deals with suits against labor 
organizations, 1s something that we have no jurisdiction over. As a 

tizen, 1 think people ought to be liable; and, as a lawyer, I know 
that they were even before this. 

Mr. Gwinn. Under the Wagner Act there was no provision for 
making unions legally 1 responsib le. 

Mr. Herzoc. The Wagner Act, Mr. Gwinn, was limited, as you 
know, to the protection of the right of collective bargaining, some- 
thing that was very badly needed in 1935 when it was passed. It did 
not purport to do anything else; you are quite right. 

Mr. Gwinn. You would also include in this list of improvements 
the effort of the new act to cover national emergency strikes? 

Mr. Herzoc. There again, that is title 2 of the act, over which we 
have no jurisdiction whatever. 

Mr. Gwinn. As an observer, would you say that that was an im- 
provement ¢ 

Mr. Herzoc. I think it can probably be improved. I realize that 
title 2 is not really before the committee today. My guess is that it 
can be improved. I noticed a great many suggestions in the news- 
papers now from the Secretary of Labor, the Director of the Concilia- 
tion Service, and possibly the White House. The national emergency 
disputes provision can be made better than it is today. I am con- 

inced that something is needed. 

Mr. Gwinn. Whatever we have is an improvement over what we 
did not have any of at all before. Would you say that ¢ 

Mr. Herzog. Something is always better than nothing, unless it is 
bad. 

Mr. Gwinn. Now, the free-speech provision, § giving the employers 
the right to speak to their own employees, in spite of the difficulty 
we mentioned yesterday, is another decided improvement to equalize 
rights between management and labor; would you say / 

Mr. Herzog. I think the protection of the constitutional right of 
free speech is a good thing. I am not sure that the Board’s decisions 
in 1946, the year before the Taft-Hartley Act was passed, did not 
pretty well protect it. 

My real objection to section 8 (c) is limited to the matter I dis- 
cussed with Mr. Perkins yesterday. That is the fact that the Board 
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cannot take evidence of people’s expressions of opinion for backgroun 
purposes. The protection of the right of people to say what the 
want to other people seems to me a very good thing. I am glad ¢ 
see it in the law, and I think it was not necessary under the Board’ 
later decision; but, if the Congress would rather have that particular 
brake on us, I certainly am not sorry to have that. brake. 

Mr. Gwinn. Then, bringing boycotts and jurisdictional disputes 
under the new act, where the Board has functioned on it quite well, \: 
seems, is an improvement; would you say 4 

Mr. Herzog. I said yesterday, in response to Mr. Metealf’s ques 
tions, that I thought the jurisdictional-dispute provisions of the act 
should be maintained in some form. In our prepared statement | 
think I pointed out that the present provisions could be improved, 
something which President Truman pointed out in 1949 and Senator 
Taft pointed out in 1949. When they agree, I think we can assume 
that something needs to be done. 

Mr. Gwinn. Then, making the funds of the unions, especially the 
welfare funds, subject to law and to inquiry, and putting those in the 
category of trust funds generally, you find no fault with that? 

Mr. Herzoc. I just do not know anything about it. It is a terrible 
thing to admit. Those sections of the Taft-Hartley Act do not in- 
volve the Board, and I have been so busy on title 1 that L just do not 
look at titles 2 and 3 unless I have to. 

Mr. Gwinn. On the collective-bargaining features of the new act, 
would you say that was an improvement ? 

Mr. Herzog. Could you tell me what it is you are referring to, Mr. 
Gwinn? I will be glad to answer it. 

Mr. Gwinn. You will remember that collective bargaining was con 
fined under the Wagner Act quite generally to supervisory personne! 
in the companies, and, in effect, the company bargained with its own 
supervisory forces. It bargained with itself. Under the present act, 
collective bargaining is between the company representatives and 
labor-union representatives. 

Mr. Herzoc. I am a little puzzled still, Mr. Gwinn. Let me try to 
explain what I think is involved. 

Mr. Gwinn. In order to save time, would you say that under the 
new act collective bargaining and the procedures of collective bargain 
ing as you have observed them have been improved ? 

Mr. Herzoc. I do not know. So far as the matter you are speaking 
about is concerned, I think probably what you are pointing out is 
that employees can bargain with their employers through their chosen 
representatives, a provision, of course, that was originally in the Wag 
ner Act and was carried over pretty much verbatim in the Taft-Hart- 
ley Act. 

The company-union provision of the Wagner Act, which was ex- 
tremely important between 1935 and 1940 in preventing the sort of 
thing you spoke of—namely, bargaining by an employer with his own 
employees or organizations created by his supervisors—has been car- 
ried over into section 8 (a) (2) of the Taft-Hartley Act. 

I might say as a matter of statistics that we do not get very many 
company-union cases any more. That has been almost dead for about 
10 years now. It still exists in some places, but I gather, sir, that 
you do not think those are good things any more than I do. 

Mr. Gwinn. I would still let the independent union operate. 
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Mr. Herzoc. That is entirely different. An independent union is 
exactly what it is called, if it is independent. I am talking now about 
company-dominated unions. 

Mr. Gwinn. Thank you. 

Mr. Smrru. Mr. Herzog, there has been a great deal of discussion 
here about the timelag in all of these cases, the time it takes to get 
them up for final decision. Have you any statistics which will show 
how much time was taken down in the lower realms of this Board by 
means of continuances of the lawyers and other people that did not 
vet the process started / 

I think I know enough about lawyers to know that many times 
there are a lot of continuances asked for down in the lower branches. 
| wonder if you have any statistics about that. 

Mr. Herzog. I do not have much on that. The postponement re- 
quests will come from one or two places. If you are referring to what 
you call “the lower realms,” they will either be requests for adjourn- 
ments and pig ec in the 28 field offices or they will be requests to 
the chief trial examiner for adjournment because someone is not ready 
for hearing. 

The ordinary request for adjournment would come from a private 
party, usually, life being what it is, counsel for the respondent, the 
person who is charged with an unfair labor practice. Occasionally 
the Board gets a request for an extension of time to file a brief or to 
file exceptions. People usually jump on us for not being generous 
enough about those extensions. 

Mr. Wier suggested yesterday, I think, that we were too generous. 
| think we are going to be much less generous from now on, for one 
simple reason. I am speaking now at the Board level rather than at 
the lower levels. We are getting caught up with our work, and when 
we give people more time to file briefs we are really wasting time. Up 
to now, I personally have felt that we could afford to be lenient if 
someone wanted an extension of time, because, if we were not going 
to get the case for a long time anyway, it seemed a rather dirty trick 
on someone to tell him he had to file his brief immediately. I am 
sure some people will complain both ways on that. 

Mr. Kearns. Mr. Herzog, it has been my observation over the years 
that the longer one union is the bargaining unit with management the 
smoother the procedure becomes, and the more apt you are to have 
industrial peace. 

Now, down at the bottom of page 10, we used a figure of 30 percent ; 
0 percent of the union members can file a petition where by the Vy can 
demand a new bargaining agent. 

Mr. Herzoc. You ure referring to the statute, I think, at section 
(e). 

Mr. Kearns. Yes, sir. I suggested we raise the 30 percent to 51 
percent, whereby we could eliminate the possibility of a group saving 
that another union should come in and whereby relations had been 

good with the plant. 

Mr. Herzoc. Let me point this out : The section you are referring to, 
which creates a statutory 5U-percent figure, alludes only to the union- 
shop authorization elections. It alludes now, of course, only to a 
deauthorization elections, those cases which I mentioned vesterd: ay 
connection with our A. & P. decision, where e mp lovees want to de -all- 
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thorize a union shop. The authorization elections have been eli. 
nated by an act of Congress, last year. 

I am not sure that for that purpose, Mr. Kearns, 30 percent is not 
a better figure than 50 percent, if I may respectfully suggest that. | 
isan administrative matter for the Board. I am not sure that unde 
2 union shop it is very easy for a dissident group to get more than 
30 percent to ask to have it eliminated. 

The question whether those elections should be eliminated or those 
contracts should be eliminated in midterm is a policy issue T raised 
with the committee yesterday. I think, if you are going to keep that 
figure, it may be that 30 percent is all right. I should guess that the 
chances are that my two colleagues who dissented in the A. & P. case 
would prefer your arrangement, because they think that the majority 
decision in that case makes it too easy to disturb union-shop agree 
ments in midterm. Obviously they would, in order to be consistent, 
I suppose, prefer that the 51-percent figure be there. 

Mr. Krarns. Where did we ever get the 30-percent figure / 

Mr. Herzoc. I think it is a figure that Congress adopted, Congress- 
man Kearns, as a result of an administrative figure that the Board had 
used in another portion of its work. 

Mr. Baitey. If you continue to leave that 30-percent provision i) 
there and they do acquire bargaining rights, is not that equivalent to 
a company-dominated union ¢ 

Mr. Herrzoc. I do not quite understand, Mr. Bailey. You see, tlie 
30 percent that Mr. Kearns is speaking about is really just to set the 
wheels in motion. 

Mr. Bartry. What you do is take the bargaining rights away fron 
the old union, and then you have a company-dominated union on 30 
percent. 

Mr. Herzoa. No, sir. 

Mr. Battery. They are replacements having been brought in as strike- 
breakers. 

Mr. Herzog. That is another problem. You see, the 30 percent is 
ihe figure that is necessary to set the wheels in motion. 

Mr. Kearns. It isa fietitious figure, really; is it not ? 

Mr. Herrzoc. I do not quite know what you mean by “fictitious.” It 
is arbitrary. 

Mr. Kearns. I do not see any basis for it. 

Mr. Herzog. I think I can explain it, if you will allow me. The 30 
percent which Congress put in the act for union-shop elections is, | 
suspect, an adoption of the administrative rule which my predecessors 
lind’ built up over the years in a different category of cases, the ordi- 
nary representation case. That is the ordinary case where a union 
comes to the Board and says, “We want an election.” And that may 
be a case where there has never been a union there at all, Mr. Bailey. 

Mr. Bauer. That is very undemocratic, then, in that it does not 
represent the majority rule. 

Mr. Ilerzoc. I do not think I can say that, because the issue is really 
similar to the rule on how many petitions it takes for a man to get 
on the ballot in an ordinary political election. 

Mr. Baitey. Let us leave polities out of this. 

Mr. Herzoc. All right. I have been trying to for a day and a half, 
and I will be glad to continue that way. What is really involved is 
this: The Board, years ago—and I can only speak of this as a historian 
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ind not as a creator of policy—found that elections very rarely re- 
silted in affirmative votes for collective-bargaining rights, unless at 
the time the petition for the election was filed by the labor organiza- 

ion approximately a third of the employees were willing to sign cards 
or sign some kind of a petition to indicate that they wanted an election. 

The figure showed over the years that when we got less than 30 per- 
ent, We were probably wasting the taxpayers’ money, but the thing 
that determines the result is not that 30 percent, of course. It is the 
vote of 51 or more percent of those par ticipating in elections as to what 
result they want. That, of course, is by secret ballot. All the 50 per- 
vent is is an administrative figure for the Board in representation 
uses. 

Mr. Battery. Is not the result a foregone conclusion, when you deny 
lie men who are on strike the right to participate in the vote / 

Mr. Herzoc. You are speaking now of that special category of cases, 

Mr. Bailey, which we spoke about yesterday, in which the economic 
tries was replaced and he cannot vote in a Board election any more. 
Phat goes to a very different sort of issue than the 30-percent issue. 
i hat goes to the ecw ot w ho can exercise the franchise on the d: ay 
they cast their ballots. The question of who can vote is what re ally 
matters, and not what percentage of people it takes to start the bail 
rolling. 

Mr. Kearns. You are taking the stand that 30 percent is not final, 
ihey need more to win ¢ 

Mr. Herzoc. That is right; 30 percent is just all it takes to make 
us go to a hearing in the case. I have told you, and this I think is a 
very encouraging fact, that about 87 percent of the people eligible 
‘o vote in our labor elections do so. 

Mr. Bary. What percentage of the requests coming before your 
Board under this provision result in the actual holding of elections? 
What percentage of them do you turn down ¢ 

Mr. Hrrzoc. I do not think I have those exact figures. Quoting 
‘rom our statement of yesterday, the Board in the last 5 years has had 
about 50,000 representation cases filed. That is about 10,000 cases a 
vear. We have run about 32,000 elections. That might be some indi- 
‘ation. I think that I said yesterday about three-quarters of that 
32,000, or about 24,000, have been by the consent of the unions involved 
and the employer. 

A lot of those election cases are washed out. Some are washed out 
for the very reason that the union files the petition and just does not 
have the 30 percent showing of interest, as we call it, which the Board 
thinks is enough to warrant spending more time and money on the 
case. That is where a lot of them disappear. Others disappear be- 
cause the unit for which somebody asks is so clearly inappropriate. 

Mr. Baitry. I want to thank the gentleman from Pennsylvania for 
vielding. 

Mr. Kearns. It seems, though, that this is important enough that 
we have the accurate figures on it. 

Mr. Herzoc. The accurate figures on what, Mr. Kearns? 

Mr. Kearns. On the number of cases where 30 percent have been 
sufficient to carry through with an election. 

Mr. Herzoc. I can assume that unless the petitioning union had 30 
percent, there was no election, so that every election case is a case 
where there was that amount. That does not prove that every case 
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where we did not go to an election was stopped in midcourse for this 
reason. A great many were stopped in midcourse because the unit 
sought was so clearly inappropriate that the Board dismissed the 
petition. 

Some of these craft-unit petitions Mr. McConnell was asking about 
were simply thrown out, much to the annoyance of the petitioner, 
because the unit they wanted was a bad one. 

Mr. Kearns. Did I understand you to say that other members of 
the Board would probably favor the 51 percent ? 

Mr. Herzoc. I think in union-shop elections, if I may just specu- 
late as to what my colleagues think, the members who dissented in the 
A. & P. case would probably prefer the 51 percent figure, because they 
think we have opened the door to a lot of elections. 

Incidentally, Mr. Chairman, if the committee is willing, one of the 
things I would like to put into the record today is the decision of 
the Board in that case, which I testified about yesterday. I want at 
least to give the committee one tangible example of the kind of prob- 
lem we have to struggle with. 

Chairman McConneti. You want to insert it at this point ? 

Mr. Herzoc. I think this is as good a point as any, Mr. McConnell, 
and I would rather not put it in as part of yesterday’s testimony. It 
makes it too hard for the reporter. 

Chairman McConnety. What does it do? 

Mr. Herzoa. It deals with the question of union-shop elections and 
the material discussed in the early part of our testimony yesterday. 
That is the question of whether the Board should run these deauthori- 
zation elections in the middle of a contractual term. It is something 
on which the Board divided 3 to 2 last October. It is the first instance 
mentioned under section III of my statement of yesterday. 

Chairman McConneti. Are there any objections from the com- 
mittee ¢ 

If not, it is so ordered. 

(The decision follows :) 


BeEFoRE THE NATIONAL LABorR RELATIONS Boarp 


In the Matter of Great Atlantic & Pacific Tea Company (National Bakery 
Division), Employer, and Thomas J. Gaffney and John T. Rafter, Individuals, 
Petitioners. Local 484, Bakery & Confectionary Workers International Union 
of America, AFL, Union. Case No. 2-UD-5 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed under Section 9 (e) of the National Labor Relations 
Act, a hearing was held before I. L. Broadwin, hearing officer. The hearing 
officer’s rulings made at the hearing are free from prejudicial error and are 
hereby affirmed, 

Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the meaning of the Act. 

2. The labor organization involved claims to represent employees of the Em- 
ployer. 

3. In October 1951 the Employer and the Union entered into a two-year col- 
lective bargaining contract which contains a union-security provision. The 
petition in this case was filed on November 1, 1951, and seeks an election to re- 
secind the Union’s authority to make a union-security agreement. 

The Employer and the Union contend that the contract is a bar to this pro- 
ceeding. However, Section 9 (e) (1) of the Act specifically contemplates the 
filing of a union-shop deauthorization petition by employees “. . . covered by 
an agreement ... made pursuant to section 8 (a) (3) ...” It is clear, there- 
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fore, that the normal contract bar principles established by the Board cannot be 
applied to union-shop deauthorization cases,’ and we find the contract in this 
case no bar to the present proceeding. 

We find that the petition in this case has been properly filed and complies in 
all respects with the provisions of Section 9 (e) of the amended Act. 

4. All full-time production and maintenance employees, Sanitation and ship- 
ping employees at the Employer’s bakery located at 141st Street and Southern 
Boulevard, Bronx, New York, excluding all warehouse employees, office and 
clerical employees, casual seasonal employees, professional and technical em- 
ployees, part-time employees, watchmen and guards, and supervisors as defined 
in the Act, constitute a unit appropriate for the purposes of an election under 
Section 9 (e) (1) of the Act. 

5. The Union contends that, even if an election is now directed and an affirm- 
ative deauthorization vote is cast, the effect of a deauthorization vote should 
nevertheless only be prospective, and the existing union-security agreement should 
he held effective for the remainder of its term, which does not expire until Oc- 
tober 1958. We must reject this contention, which would postpone for a year 
any consummation of the employees’ expressed desires. And we do not believe 
that Congress intended the expression of those desires, whether affimative or 
negative, to be postponed until the agreement has run its course. As we see it, 
the union-security clause was valid subject to a condition subsequent. 

By the 1951 amendments to the Act,’ Congress eliminated the requirement for 
a mandatory union-shop authorization procedure, but provided that the allow- 
abie type of union-security clause could be included in a collective-bargaining 
agreement “. .. unless following an election held as provided in section 9 (e) 
within one year preceding the effective date of such agreement, the Board shall 
have certified that at least a majority of the employees eligible to vote in such 
election have voted to rescind the authority of such labor organization to make 
such an agreement 

Section 9 (e) (1), as amended, provides : 

“(1) Upon the filing with the Board, by 30 per centum or more of the em- 
plovyees in a bargaining unit covered by an agreement between their employer 
and a labor organization made pursuant to section 8 (a) (3), of a petition 
alleging they desire that such authority be rescinded, the Board shall take a 
secret ballot of the employees in such unit and certify the results thereof to such 
labor organization and to the employer.” 

A majority of the Board is satisfied that the amended Act does not specifically 
provide what effect an affirmative deauthorization vote should have on an exist- 
ing union-security agreement. The proviso in Section 8 (a) (35) sets forth the 
conditions which must be satisfied before a union-security agreement may be 
validly executed, and Section 9 (e) (1) outlines the necessary procedures for 
holding the deauthorization election. Contrary to the contention in the dis- 
senting opinion, the simple fact is that in neither section has Congress dealt 
with the question of the validity of a union-security agreement once employees 
have voted to rescind the contracting union’s authority. Nor is an answer to 
this question to be found elsewhere in the express provisions of the Act. Under 
these circumstances we consider it not only appropriate, but necessary, to 
examine the legislative history of the 1951 amendments in order to ascertain the 
intent of Congress on this question.‘ 

The Senate and House Committees used substantially the same language in 
reporting the amendments: ° 

“While discontinuing the mandatory election procedure which has proved 
expensive, burdensome, and unnecessary, the bill continues to safeguard em- 


1Compare Utah Wholesale Grocery Co. et al., 79 N. L. R. B. 1435, where the Board 
held that contract bar rules did not apply to petitions for the recently eliminated union- 
shop authorization elections 

2 Public Law 189, 82d Congress, 1st Session, approved October 22, 1951. 

® Section & (a) (3) (ii) Additional conditions provided by the amended Act are that 
the labor organization must be the legally constituted bargaining representative and in 
compliance with the filing requirements of Section 9 (f), (2). and (h) 

*The line of cases illustrated by the now ancient Caminetti decision. cited in the dis- 
sent, are therefore inapposite. Furthermore, more recent decisions of the Supreme Court 
emphasize that the basie principle of statutory construction is to discover the intent of 
the legislative body. These decisions evidence much greater liberality in resorting to legis- 
lative history and the policy of the legislation as a whole in order to aseertain and 
enforce the legislative will. See United States et al. v. American Trucking Association, 
Inc.. et al., 310 U. S. 534: United States et al. v. Champlin Refining Co., 341 . §. 290 

582d Congress, First Session. Senate Report No. 646 (August 16, 1951), and House 
Report No. 1082 (October 1, 1951). 
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ployees against subjection to union-shop agreements which a majority dis 
approves .. . [Emphasis supplied. ] 

After 1947, and before the 1951 amendments, employees iwere “safeguarde:|” 
against “subjection to union-shop agreements which a majority disapproves,” 
for they first had to vote affirmatively to subject themselves to such agreements 
If a majority voted against granting the necessary authority to their bargaining 
representative, no union-security agreement could validly have been made. ‘T) 
amendment, Congress says, “continues” this safeguard. This can only mea 
one thing—that Congress, by the amendments, preserved the right of employees 
to be free, as they were before, of compulsory union membership if a majori 
of them so desired. That fundamental protection was accorded employees ur 
the amended procedure by providing a method, negative instead of affirma! 
and subsequent instead of precedent, for determining their desires. Thus © 
gress, by the 1951 amendments, accomplished its purpose of eliminating the prio 
costly authorization elections but retaining the earlier safeguard. This was dou 
by giving labor organizations a presumptive authority to enter into union-s!\«) 
agreements and at the same time providing an escape for any unwilling majorit 
covered by such an agreement, through the opportunity afforded by Secti 
9 (e) (1) fer an affirmative deaathorization vote. Only by holding that 
affirmative deauthorization vote immediately relieves employees of the obliga 
tions imposed by an existing union-security agreement can this Board give effect 
to the basic Congressional objective, unchanged by amendments directed sol 
at procedural relief, of not imposing a union-security agreement upon an WW 
willing majority. 

To adopt the view urged, with so much underscoring, in the dissenting opinioy 
would be to ascribe to Congress an intention to deprive a possibly unwilling 
majority for a substantial period of time—in this case, as long as two years 
altogether—of the protection they enjoyed before the amendments.® We cannot 
justify so long a postponement of the fruits of balloting. We, too, recognize 
the possible unstabilizing effect of voiding the union-security portion of a con 
tract in midterm. But the Board’s function here is to construe the policy of 
Congress as made, not to remake it. We believe our construction of the amend- 
ments to be more consistent with the evident Congressional purpose than would 
be the continued imposition of a union shop on employees against their recent!) 
expressed will.’ Had Congress in fact intended that union-security provisions 
should remain fully operative for a contract term despite an affirmative vote 
of employees rescinding the union’s authority to negotiate such an agreement! 
it would have been simple enongh to have provided by the legislation that the 
rescission applied only to extensions or renewals of such agreements. This was 
not done. 

We disagree with the suggestion of our colleagues that the result we reach 
accords less protection to union-security agreements than they had before the 
1951 amendments. In enacting those amendments, Congress was aware of the 
Board's experience that in more than 90 percent of the union-shop authorization 
election conducted after 1947 employees granted the necessary authority to their 
bargaining representative. Congress therefore could assume, in accord with 
demonstrated reality, that in the vast majority of cases employee sentiment 
would continue in favor of the union shop for its entire term. Our experience 
thus far has not proved otherwise. In that small percentage of cases in which, 
before the amendments, the employees rejected union security, no such agree- 
ment could validly have come into existence in the first place. Surely it can- 
not be said that that which was never given is now being taken away, or even 
diminished. All that this decision does is to permit employees in these reli 
tively few cases to escape the compulsion of a union-security agreement to which, 
under the old procedure, they could never have been subjected. Nothing in the 
1951 amendments suggests that Congress intended to impose upon these em- 
ployees, against their expressed will, a union-security agreement for any period 
of time after they had declared their desires. 

Nor are we impressed with the argument of our dissenting colleagues that. 
under the construction here adopted, the union-security clause in an agree 


ve 


®The Board’s established policy is to hold collective bargaining agreements of 2 year 
duration, or even longer where the custom in the industry warrants it, effective for con 
tract bar purposes. Association of Motion Picture Producers, Inc., et al., 88 NLRB 521: 
California Walnut Growers Association, 77 NLRB 756. 

7We see no basis for assuming, as does the dissenting opinion, that the Board will 
again be burdened with the expensive and normally unnecessary elections which the 1951 
amendments were designed to eliminate. In the 10 months that followed the 1951 amend 
ments, only 15 union deauthorization petitions were filed in the entire United States, 
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dis ment would necessarily be unprotected for any period of time against a minority 

request for a deauthorization election. That is the procedure Congress made 
leq] available when it eliminated the prior authorization election to assure escape 
eS, from a union-security agreement in those instances where the majority opposed 


it. Our decision is founded on the assumption that, as the employees concerned 
hive never affirmatively authorized a union-security provision, the contracting 
union has such authority upon a conditional basis only. Any disturbing factors 
which may possibly arise as the result of our direction of election here are only 
those which, under our construction of the 1951 amendments, the parties might 
reasonably have expected to result from the presence of the reserved statutory 
right to rescind the Union’s authortiy to insert a union-security clause in an 
agreement, the other provisions of which would in any even remain intact. 

A deauthorization election must be, and is, directed in accordance with the 
requirements of the 1951 amendments to the Act. 


DIRECTION OF ELECTION 


Pursuant to Section 9 (e) (1) of the National Labor Relations Act, as 
mended, an election by secret ballot shall be conducted as early as possible, 
but not later than 30 days from the date of this Direction, under the direction 
and supervision of the Regional Director for the Region in which this case was 
heard, and subject to Section 102.61 and 102.62 of National Labor Relations 
Board Rules and Regulations, among the employees in the unit found appropri- 
ute in paragraph numbered 4 above, who were employed during the payroll 
period immediately preceding the date of this Direction of Election, including 
employees who did not work during said payroll period because they were ill 
or on vacation or temporarily laid off, and employees in the military services 
of the United States who appear in person at the polls, but exeluding those 
employees who have since quit or been discharged for cause and have not been 
rehired or reinstated prior to the date of the election, and also excluding em 
ployees on strike who are not entitled to reinstatement, to determine whether 
(or not) they desire to rescind the authority of Local 484, Bakery & Confec- 
tionary Workers International Union of America, AFL, to make an agreement 
with the Great Atlantic & Pacific Tea Company (National Bakery Division) 
pursuant to Section 8 (a) (3) of the Act which requires membership in the 
aforesaid labor organization as a condition of employment in such unit. 

Signed at Washington, D. C. 


M. Herzoc, Chairman, 
Joun M. Housron, Member, 
Ivar H. Pererson, Member, 
National Labor Relations Board, 


ABE Murpock and Pau. L. Sry_es, members, dissenting : 

The petition in this case was filed after the Employer and the Union had orally 
agreed to a contract containing a lawful union-security provision and a few 
days before the written document incorporating that agreement was formally 
executed. There is no question, as cur colleagues admit, that this contract was 
complete and legal in every respect at the time the petition was filed. Nonethe- 
less, the petition seeks, and our colleagues grant, an immediate election to 
determine whether the union-security provisions of that contract shall be 
immediately revoked despite the two-year term of the agreement. Such an elec- 
tion, in our opinion, is barred by both the law and the merits of this case. As 
the majority opinion departs from the terms of the statute and its mandate and 
seems to be based, instead, on our colleagues’ concept of what the Act might 
have stated or should have stated, we are forced to dissent. 

The only issue in this case is what the Act, on which all powers of this Board 
are based, authorizes and directs this agency to do with regard to union-security 
elections and the effect of such elections. That authorization and direction 
is clear and unmistakable, and is contained, in full, in Section 8 (a) (3) and 
Section 9 (e) (1) of the Act. Section 8 (a) (3) states that “nothing in this Act, 
or in any other statute of the United States” shall preclude the making of a 
limited union-security contract if three conditions are met. These conditions 
are, in short, that the union be the representative of an appropriate unit: that 
the union comply with the filing provisions of the Act: and that no election to 
“rescind the authority of such labor organization to make such an agreement” 
shall have been held “within one year preceding the effective date’ of the 
contract. Section 9 (e) (1) simply provides that the employees in a unit 
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covered by such union-security contract may petition for an election as ty 
whether the authority to make such an agreement shall be revoked.* 

Applying these Sections to the facts before us, it is not contested that the 
Union herein had, at the time of the execution of the contract, full statutory gp. 
thorization to make such an agreement. The Union was in compliance; it wag 
the representative of an appropriate unit; and its authority to make such ay 
agreement had not been revoked in the year preceding the contract’s execution 
When Section § (a) (3) specifically provides that “nothing in this Act” wong 
prevent such a contract from being valid, there is only one reasonable conclusioy 
to draw and that is that Congress expected and directed that such a contract 
would be an effective agreement not subject to sudden extinction during its term 

Section 9 (e) (1), under which the instant petition is filed, provides in explicit 
terms for elections for a limited purpose only. That purpose, as stated tnam- 
biguously in the Act, is to determine whether or not a union’s authority to bargain 
for union-security provisions shall be withdrawn. The Act thus specifically 
provides that while a union-security contract must be in existence at the time of 
an election under this Section, the election itself will only determine the right 
to bargain for such contracts. The inevitable conclusion to be drawn is that once 
such a union-shop has been established, it nay not continue indefinitely without 
challenge, for, during its life, the authority to negotiate future extensions of 
union security may be withdrawn.” To repeat, the purpose of elections under 
Section 9 (e) (1) as set forth clearly in the Act, is not to determine whether 
a contract shall be revoked but whether certain authority to bargain shall be 
withdrawn. There is not one word in the statute, as indeed the majority con- 
cedes, to indicate or even suggest that such an election is on the question of 
voiding an existing union-security contract. 

Admitting this, our colleagues of the majority turn to a novel contention, 
Congress, they say, did not deal in the statute with the “question of the validity 
of a union-security agreement once employees have voted to rescind the contract- 
ing unions authority.” [Emphasis supplied.] Accordingly, because Congress 
chose to omit anything on the subject, limiting itself to providing rescission of 
authority to bargain following a deauthorization vote, they say they may pro- 
ceed to determine what effect the deauthorization vote should have on existing 
contracts after searching the legislative history. This procedure is contrary to 
two canons of statutory construction and amounts in our view to legislating 
where Congress deliberately did not. Thus it violates the legal maxim erpressio 
unius est exrclusio alterius, which means that where the legislative body has 
expressly spoken with respect to one thing (here the withdrawal of authority to 
enter into contracts), the omission to speak concerning other things (here in- 
validation of existing contracts) gives rise to the inference that the omissions 
were intended by the legislative body.” Resort to legislative history in an effort 
to avoid the plain language of the statute which accords a deauthorization elec- 
tion only an effect on authority to enter into contracts, also runs counter to an- 
other well-established rule of statutory construction stated in Caminetti v. U. 8. 
(242 U.S. 470, 490), where the Supreme Court said: 

“* * * it has been so often affirmed as to hecome a recognized rule, when words 
are free from doubt, they must be taken as the final expression of the legislative: 
intent, and are not to be added to or substracted from by considerations drawn 
from titles or designating names or reports accompanying their introductions or 
from any extraneous source. In other words, the language being plain, and not 
leading to absurd or wholly impracticable consequences, it is the sole evidence of 
the ultimate legislative intent.’ [Emphasis supplied.] 


* Section 9 (e) (1) uses the phrase “such authority” without other identifying language 
It is obvious, however, that this can refer only to “the authority of such labor organization 
to make such an agreement” as spelled out in Section & (a) (3). 

*Our colleagues assert that Congress would have “provided by the legislation that the 
rescission applied only to extensions or renewals of such agreements” if it intended this 
result. That, of course, is precisely what Congress did by using the terminology noted in 
Sections 8 (a) (3) and 9 (e) (1). ‘ 

” Sutherland, Statutory Construction (3rd Ed.), Section 4915. “As the maxim is ap- 
plied to statutory interpretation, where a form of conduct, the manner of its performance 
and operation, and the persons and things to which it refers are affirmatively or negatively 
designated, there is an inference that all omissions are intended by the legislature.” 
[Emnhasis supplied.] 

"The majority choose to characterize this case as the “now ancient Caminetti decision” 
and “inapposite,” referring to U. S. v. American Trucking Association, 310 U. S. 534. as 
an example of more recent decisions permitting greater liberality in the use of legislative 
history. In their zeal to brush aside the Caminetti case as obsolete, the majority have 
apparentiv failed to note that the American Trucking decision cites with approval the 
Caminetti case. 
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However, even if it is deemed appropriate to turn to the legislative history 
under present circumstances, the sparse history of the sections in question offers 

no refuge for proponents of the theory set forth in the majority opinion. The sole 

jt of such legislative history available (of which the majority quotes one sen- 

rence out of Context) not only fails to substantiate any intent to invalidate exist- 

ng contracts, but, on the contrary, fully supports the plain language of Sections 

g(a) (3) and 9 (e) (1). The full quotation is as follows: 

“While discontinuing the mandatory election procedure which has proved ex- 
nensive, and unnecessary, the bill continues to safeguard employees »¢ainst 
subjection to union-shop agreements which a majority disapproves. To accom- 
plish this it is provided that the Board shall conduct elections on the petition of 
percent or more of the employees in a bargaining unit to determine whether 
the union’s authority to enter into a union-shop arrangement shall be rescinded,” 
[Emphasis supplied. ] 

Again it is patent that all the Congress contemplated in establishing elections 
under Section 9 (e) (1) was the holding of referenda on the issue as to whether 
authority to bargain should be withdrawn. Again there is no mention, no hint, 
no indication of revocation of contracts in midterm. If, indeed, Congress had 
intended that such elections should void existing contracts, it is reasonable to 
assume that it would not have spoken as it did but would have simply stated 
flatly that such would be the result of the elections. What Congress did intend, 
Congress stated without qualification or ambiguity and that statement is in clear 
contradiction to the interpretation assumed by our colleagues. 

Nor can it be said, on any defensible legal ground, that immediate revocation 
of a union-shop contract is the type of “safeguard” noted in the first sentence of 
The Labor-Management Relations Act of 1947 set up two 


the committee report. 
These, of course, consisted of 


such safeguards in amending the Wagner Act. 
referenda to grant a labor organization authority to bargain for a union shop 
and referenda to rescind such authority to bargain, once granted. In the 1951 
amendments, Congress determined that the first of these was no longer necessary 
but retained the second in almost precisely the same wording as previously 
incorporated in the Act. This is the “safeguard” referred to by the committee 
report, and not any newly created election to void or revoke an existing contract. 
Inasmuch as Congress explicitly retained only the elections to revoke bargaining 
authority, there is no basis, legal or otherwise, for this Board now to assert that 
any additional result was intended for such elections. 

The majority finally resorts to the assumption that “Only by holding that an 
affirmative deauthorization vote immediately relieves employees of the obligations 
imposed by an existing union-security agreement can this Board give effect to the 
basic Congressional purpose, unchanged by amendments directed solely at pro- 
cedural relief, of not imposing a union-security agreement upon an unwilling 
majority.” We challenge both the legality and necessity of such an assumption. 
It presupposes the desirability of a method which was neither passed upon or 
provided for by the Congress whose basic purpose it purports to follow. It sup- 
plies a punitive result for which there is neither statutory or legislative sanction. 
In the absence of any Congressional mandate to this Board to impose such 
measures, and there is none, we note the serious practical consequence of such 
a step—consequences which make it extremely unlikely that Congress would de- 
sire this particular implementation (if the Board was empowered to add one) of 
what the majority considers to be the basic purpose of that body. 

First, it is obvious that the majority decision will critically injure the stability 
of bargaining relationships in this country. Union-security provisions, like any 
other thing of value, are not adopted in collective bargaining negotiations without 
sacrifice of other gains by the union. Yet the majority would allow union- 
security Clauses to be nullified at any time while leaving the remainder of the 
contract intact. That such a decision plays havoe with the often delicate 
balancing of interests encompassed in such agreements is beyond question. It is 
not a course of action in harmony with the expressed desire of Congress, stated 
elsewhere in the Act, that contracts fairly negotiated in the give and take of 
collective bargaining be protected from modifications and revisions not mutually 
acceptable to the contracting parties.” It is in direct opposition to the same 
fundamental concept of stability established by the Board’s “contract bar” rule 


2 Section 8 (d) of the Act states, in part, that the duties to bargain collectively 
enumerated in the statute “shall not be construed as requiring either party to diseuss or 
agree to any modification of the terms and conditions contained in a contract for a fixed 
period, if such modification is to become effective before such terms and conditions can be 
reopened under the provisions of the contract.” 
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wherein we have determined that a bargaining agent with a valid contract shoul; 
not be displaced at each transient fluctuation of the majority of employees during 
the contract term. It does violence to these principles and it opens the lid of g 
veritable Pandora’s box of evils.” 

Secondly, the majority decision seriously and unnecessarily endangers the 
rights of both employees and unions. It is clear that the decision strips 
valuable property right, for so contracts and the privileges granted therein 
have consistently been regarded, from the contracting union. It further allows 
a temporary majority to encroach upon the rights of a minority by revoking part 
of a valid contract while leaving the remainder in effect. Once a contract is so 
mutilated the union cannot compel further bargaining to again balance the 
interests of all parties, for Section 8 (d) precludes this.“ If a majority is ty 
be given this hitherto unknown power to rescind parts of an agreement in mid- 
term, then the entire contract, for equity to be done, should be set aside and 
the parties returned to the status quo existing prior to the agreement. Harsh 
as such a ruling would be, it would not, at least, leave a lopsided, unbalance 
and partially revoked document to remain as a barrier to a fair expression of 
agreement. 

Nor is it any valid answer to state, as our colleagues do, that it is Congress 
which has dictated this disruption of collective bargaining relationships. The 
majority cites, and can cite, no expressed opinion of Congress to support such a 
position. We have noted at length that the instant decision is without the 
authorization of the statute. Indeed, the latest action of Congress has been 
to liberalize the opportunity of labor organizations to enter into union-security 
agreements; an action hardly in accord with the assumed and unexpressed fezrs 
of that body which the majority summons as suporting the drastic action which 
it takes. 

Our colleagues finally contend that, in any event, “All that this decision does 
is to permit employees in these relatively few cases to escape the compulsion of 
a union-security agreement to which, under the old procedure, they could never 
have been subjected.” Such a position misconceives both the law and the reali- 
ties. Among other things, it makes the unsubstantiated assumption that a ma- 
jority during the passage of several years consistently and universally either 
supports or does not support any proposition. The reasons cited by Congress 
for deleting the earlier requirement of union-shop authorization elections stressed 
the overwhelming evidence that such elections were useless, burdensome and 
expensive. This evidence, including that submitted by the Board, showed con 
clusively that employees would, almost without exception, grant their elected 
representative authority to bargain for a union shop. However, in every sucl) 
election for union security conducted by the Board there was a minority vote 
against the union shop.” Under the original Taft-Hartley Act provision, despite 
the existence of this minority, the authority to make union-shop contracts was 
protected for a year from the date of the authorization election and the ensuing 
contract itself was invulnerable for at least that period of time.” Yet the 
majority decision, notwithstanding the fact that Congress was intent upon liberal- 
izing the procedures, holds that under the amendments such a contract is not 
protected for any period of time against a minority request for an election to 
destroy the provision. As noted previously, all units for which a union shop is 
or has been proposed, contain a minority of varying size which is opposed to such 
provisions. Under our colleagues’ decision, any union-security contract is now 
vulnerable at any time to attack by such a minority. Union-security deauthori- 
zation elections, under these conditions, may well become as expensive, burden- 


“It takes little imagination and only small understanding of the realities of labor- 
management relationships and collective bargaining to conceive of the various means by 
which dissident minorities, combinations of intra-union forces or anti-union adherents 
could use the tactical advantage of continuous vulnerability of such a contract to disrupt 
the hargeining nnit and the bargaining representative. 

™ See footnote 12, above, 

* The Board's statistical totals noted in its Sirteenth Annual Report (p. 301) show that. 
at the time of the 1951 amendments to the Act, the percenage of employees eligible to 
vote who cast their ballots for union-shop authorizations had declined to 71.5 percent. 

“This was true, even under the majority view of the effect of such elections on con- 
tracts, because of the general prohibition in the Act against holding an election within 12 
months of a prior election. And if the parties negotiated a union-security provision 
subject to holding a UA referendum, once the election had been held the provision was 
then invulnerable to attack for one full year from the date of the election. In our opinion, 
of course, it would have been invulnerable to attack then as now during the full term of a 
contract for a reasonable period. 
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some, and useless a process as that which Congress clearly intended to discon- 
tinue in 1951." The majority cite nothing to warrant the conclusion that Con- 
gress intended to give union-security contracts less protection than they were 
formerly accorded. On the contrary, it would seem only reasonable that Con- 
gress, When it granted authority to unions to enter into such agreements, realized 
ihe time, energy and sacrifice involved in their negotiation, and assumed that 
they would be protected for a reasonable time to allow all parties time to assess 
their worth, 

The term of the contract entered into by the Union and the Employer herein 
ppears to be a reasonable period within which to gain such experience and to 
onclude whether or not a union-shop was beneticial or detrimental to all parties 
oncerned. The contract should therefore constitute a bar, as all other valid 
ontracts do under Board decisions, to an election during its term.” Accordingly, 
as the Act clearly authorizes only the holding of referenda to determine whether 
or not authority to negotiate a new union-security contract shall be withdrawn 
rom the Union, not whether or not a contract should be nullified, we would 
lismiss the instant petition without prejudice tc, refiling near the close of the 
current agreement 

Signed at Washington, 
Ape Murpock, Member. 
PauL L. J/ember. 


Chairman McConneti. Mr. Barden. 

Mr. Barpen. Mr. Herzog, I thought the question of merging this 
prosecution and judiciary was buried for good. Do you know of any 
courts of law that have the judge and the prosecution merged ? 

Mr. Herzog. No; I do not, Mr. Barden: but I also do not know of 
a single administrative tribunal except the National Labor Relations 
Board which does not have them merged. We are unique in that 
respect. 

Mr. Barpen. Maybe you are the best one. 

Mr. Herzoc. Maybe we are, and I would like to think that you 
thought so. 

Mr. Barpen. Well, Mr. Herzog, do you remember when it was 
merged ¢ 

Mr. Herzoc. Oh, yes. 

Mr. Barven. And do you not suppose that the reputation it made 
while it was merged had something to do with its separation / 

Mr. Herzoe. I think there is no question about that. The legisla- 
tive history will show that. I said before, answering Mr. Gwinn’s 
questions, that I did not want to raise a dead horse. You have just 
called it a buried horse. But I think the Board still feels it would be 
better the other way. You are quite right in saying that the record 
before helped to account for that. 

Senator Taft pointed that out in his statements in 1947, as did 
many Members of this House. In 1949 Senator Taft took the posi- 
tion that the merger was all right, indicating that he thought—I have 


the quotation here: 


7 As noted in footnote 15~¢ above, it is obvious from the Board's statistics that there are 
many instances in which 30 percent of the bargaining unit may be persuaded for one reason 
or another to petition for a deauthorization election. The mere fact that only a few 
such petitions have been received since the 1951 amendments has little or no significance 
for the public has not known until this present decision of our colleagues that the Board 
would expand the clear language of the statute to authorize revocations of contracts rather 
than bargaining authority. 

4% Such a petition could be entertained during the last few months of the expiring con- 
tract and before negotiations for a new contract commenced. Inasmuch as the current 
contract is for a term of 2 years from October 5, 1951. an election held now would be 
meaningless because even though the Union lost its authority to negotiate a new union- 
security agreement, it would be reinvested with such authority under the terms of Section 
8 (a) (3) by mere lapse of time before the occasion would arise for negotiating a succeed- 


ing agreement. 
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The objections of people to separation are sufficiently justified to go back ; 
the Administrative Procedures Act and rely upon that for fair treatment py 
the Board. 

That is the Congressional Record, page 8750, in 1949. 

In order to be completely candid with the committee, I shoul) 
remind you that in 1950, when Reorganization Plan 12 was sent wp 
by the President, Senator Taft did not take that position. I jus 
want to point out that on the question of the original alleged unfair. 
ness of the Board, we have not heard much about that lately. 

Mr. Barven. I am delighted to hear Senator Taft’s views, as I have 
heard personally on many, many occasions in the last several years, 
but I never have felt that I should abandon my own for his view. 

Now, that situation was somewhat coupled in, Mr. Herzog, wit) 
some other experiences we had under the Wagner Act. We just as 
well be frank about it. 

When the Wagner Act was operating, for a good while after it 
started, one particular union, the CIO, was in the saddle. They con- 
trolled virtually all of the personnel, and they had the AFL over 
the barrel, and do not think they were not laying the wood to them. 
Now, I have had enough conferences with the AFL, and I have felt 
they had been royally mistreated, and for that reason I introduced 
a bill myself to help relieve the situation. 

At that time, the CIO had them by the neck, and they could not set 
up any craft unions, and they could not do anything. Those things 
were gone over so well with Mr. Green and others, and I regarded 
Mr. Bill Green as a very fairminded and reasonable man. 

Now, out of that came these changes and the separation of the prose- 
cution and the judicial. I will not dwell on that because I cannot 
conceive of this committee’s making such a mistake. I believe it 
would be horrible and permit of such bad practices and open the door 
to conditions that I am satisfied this committee will not even consider 
it; and, so far as that is concerned, I know the House would turn it 
down before it hit the floor. 

Mr. Herzoc. The Board did not make a point of this in the pre 
ared statement; but I thought, as long as the question was asked, 

peat the committee a frank statement as to how the Board members 
feel. 

I might say that it is interesting to note, as a part of the record, 
that in 1947 and again in 1949 Mr. William Green filed statements 
with both the House and the Senate to the effect that he, speaking 
as president of the American Federation of Labor, was opposed to 
a continuation of separation of functions. 

Mr. Barpen. That was after he had gotten his head out of the noose. 

Mr. Herzog. Well, it was after he ceased being dissatisfied with the 
Board’s personnel. 

Mr. Gwinn. Will the gentleman yield for a question? Was it not 
Mr. Green or one of his vice presidents that invited the Congress to 
go home for 10 years? 

Mr. Barven. Oh, no; Mr. Green would never make a statement like 
that. He is not here to speak for himself, but is was another man 
that did that. 

Mr. Herzoc. It was someone else. I think I remember the occasion. 

Mr. Barpen. Mr. Herzog, on yesterday we discussed the question 
of when an employee was determined by the union to which he be- 
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longed—this was a union shop or closed shop—to be enough Commu- 
nist that they did not want his membership, then he was expelled from 
the union. 

As I understood you, under the law, as long as that man paid his 
dues—and there is another condition. What is the other condition ¢ 

Mr. Herzoe. Initiation fees. 

Mr. Barpen. Yes. As long as he attended to that, then the employer 
could not fire him. 

Mr. Herzoc. Upon the request of the union. That is right. 

Mr. Barven. Well now, I want to go one step further. Then the 
employer reaches the conclusion that he is a dangerous man in his 
plant, and he, too, believes that he should go out. How can he fire that 
man?’ Isit necessary for him to wait for an overt act ¢ 

Mr. Herzog. You are speaking now of a case, I think, Mr. Barden, 
where there is no union-shop problem and it is not a request by the 
union, but where you have just a simple question of the employer 
acting by himself. 

Mr. Barpen. Here is exactly what Iam speaking about, Mr. Herzog. 
During World War II, one of the airplane manufacturers’ represent- 
atives came to me and gave me a situation where they were satisfied 
that these men were bad and could do damage and were perfectly 
capable of doing it and they believed inclined to do damage. 

Mr. Herzoc. You mean sabotage ? 

Mr. Barpen. That is exactly what I mean. T said, “Why don’t vou 
have the FBI investigate them?” They said, “We have. The FBI 
investigated them.” 

I went a step further, and I got in touch with the FBI. They gave 
me the records. I said, “Now, what is the answer?” ‘They said there 
was no answer; that the Board required that they wait for an overt 
act. In other words, the man had to blow up the plant or burn up an 
airplane, some overt act. 

Now, Mr. Herzog, I went through that pretty carefully, and at that 
time that was the situation: that they could not get rid of them. 

Mr. Herzog. All I wanted to say was that I do not know about that. 
At the end of World War II, I left the Navy and became Chairman 
of this Board. I do not know what happened during that period. 

The legal situation was this: The employer under section 8 (a) (3) 
of the act, which is substantially, except for the union-shop provisions, 
the same section as 8 (3) of the Wagner Act, could fire a man for any 
reason whatsoever, so long as it was not because of his union or con- 
certed activities. 

There is no reason on earth why an employer who is motivated by 
the sort of considerations you speak of cannot fire a fellow if he is 
worried about something, without waiting for an overt act. He can 
lire a man for the most prejudiced reasons in the world, and the Board 
will not touch him so long as it is not because of his union activities. 

That gets down very often to a very difficult question of fact as to 
what the motive was, and that is one of the reasons some of our cases 
take so long to decide. This case you speak of, I can say nothing 
about. Iam sure it occurred a year or two before I became Chairman. 

Mr. Barpen. Let me follow it. The case I am talking about caused 
me a good deal of concern and some others a lot of concern, and there 
was a lot of money spent. 


Mr. Herzoc. What year was it? Do you remember, Mr. Barden? 
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Mr. Barpen. I cannot remember the exact year. year’s 
Mr. Herzog. Was it during World War IT? $1 mil 
Mr. Barpen. It was during World War II; yes. But I want to ge; Mr. 
this point clear: You say that an employer can fire any person thit | Mr. 
thinks is undesirable in his plant, for any reason on earth that he sa very 
have, provided it is not because of either union membership, wnio over 
activities, or union interests ? t. bu 
Mr. Herzog. That is right. Mr 
Mr. Barpen. That is the policy of the Board ? who 
Mr. Herzoc. That is the language of the statute and the policy o the U 
the Board, certainly. t cos 
Mr. Barpen. That is all. was | 
Mr. Keitiry. Following that up, I have a question, Mr. Herzog By 
Maybe an employer can fire a man for Communist activities if it | if ve 
proven, but how is the union going to get rid of him as long as |) hibit 
tenders his dues or pays his dues? M 


Mr. Herzoc. The union can expel him from membership anytiny 


they want. The only limitation that there is in section 8 (a) (3) is Lab 
against the union having expelled him for some reason other tla in tl 
nonpayment of dues and then going to the employer and insisting M 
that the employer discharge him for that other reason. The unio) perc 
can throw him out. That is all right. that 
Mr. Ketiey. The union cannot throw him out as long as he pays ( 
his dues. test 
Mr. Herzog. They can bring him up on charges and throw hin \ 
out of the membership, but they cannot insist on his discharge from mig 
his job. wn 
Mr. Kerrey. But not for Communist activities ? suc 
Mr. Herzog. I think they can, but they cannot insist on his being Wi 
fired from the job for it, Congressman Kelley. } 
Mr. Ketiry. I know that. ant 
Mr. Herzog. They can expel him, and that is a matter of the 
union constitution. no 
Mr. Ketrry. But he is still a member of the union, even if the fin 
employer does fire him, and he still can attend their meetings, ani! } 
he still ean be an obstructionist, and he still can cause a lot of trouble. ow 
Mr. Herzog. That depends upon how big the sergeant-at-arms of J 
the union is, whether he can attend the meetings. th 
Mr. Keiry. He has his rights there, and the union cannot get rid C 
of a man as long as that provision is in there, if he is a Communist. ev 
Mr. Herzoa. Mr. Consedine reminds me that the case I cited yes- 
terday in volume 97, though I do not have the page number of that, 
was the Kingston Cake case, which arose in the eastern part of you: n 
State. It involved a situation where a union did throw the fellow u 
out because of activity which had a Communist odor to it. The k 
question came up whether the employer who fired him, following 
the union’s request, had a good defense or not. The Board held re- 
gretfully that he had no good defense under thre existing law. S 
By the way, Mr. Kelley, while you are interrogating me, I think t 
that I should make one correction in a statement I made yesterday J 
in answer to another question you asked me. You asked me how 
much these union-shop elections which were set up under the Taft- { 


Hartley Act had cost the Board and the Government during the 41, \ 
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years that section was on the statute books. I told you it was about 
million. 

Mr. Ketiry. That is right. 

Mr. Herzog. A check at the office last night indicates that I was 
very far off. The cost was actually much closer to $3 million, for 
over 4 years. I am glad I understated it rather than overstated 
t. but I thought the record should be corrected. 

Mr. Kerry. I was trying to arrive at the fact that almost anyone 
who knows anything about unions and labor relations knows that 
the union members are very loyal as a rule to their leaders, and that 
t cost $3 million of the taxpayers’ money for Congress to know what 
was largely known by the people. 

But, going back to the question, how many unions do you know, 
if you have this figure, that have a provision in their by-laws pro- 
hibiting membership by anyone who is a Communist? 

Mr. Herzog. A very great number, Mr. Kelley; but, frankly, I do 
not know. I imagine we can get those figures from the Bureau of 
Labor Statistics or the AFL or the CIO, and maybe we have them 
in the office. 

Mr. Ketiry. I would like to have that, if you have it, and also the 
percentage of the unions, of the total number of unions, that have 
that provision in their constitution. 

(The information referred to is printed at the close of Mr. Herzog’s 
testimony. ) 

Mr. Herzoc. The percentage is difficult, of course, because you 
might find a tremendous number of small unions had it, and one big 
union did not, and so it goes. I think most of the big unions have 
such provisions, and the United Steelworkers has it, the United Mine 
Workers has it, and I am sure most of the rest of them do. 

Mr. Kenxey. Is it not rather foolish to require them to take an 
anti-Communist oath if they have that provision 

Mr. Herzoc. We have suggested that the non-Communist oath is 
not a very good thing to maintain in the statute any longer, if we can 
find something better. 

Mr. Kettey. The thing to do is to try to have them police their 
own membership. 

Mr. Herzoc. Yes, and to have the Government get in there where 
there is real reason to suspect something fishy in the direction of 
Communist leadership, rather than take on the burden of policing 
everything. 

Mr. Ketiey. That is all. 

Mr. Lucas. Mr. Herzog, Mr. Barden’s questions and Mr. McCon- 
nell’s question about the invasion by craft unions into industrial 
unions, and the reverse, causes me to ask you this question. You, 
know, of course, of my interest in independent unions? 

Mr. Herzoe. Certainly. 

Mr. Lucas. May I inquire of you, Mr. Herzog, if in the relation- 
ship between the larger and the smaller unions you are content with 
the treatment accorded independent unions in decisions by your 
Board ¢ 

Mr. Herzoa. Yes; I am. I cannot say that everybody else is con- 
tent with it; but, if I were not content with it, I guess the decisions 
would not have gone that way insofar as my vote was concerned. The 
issue only comes up, you know, in an occasional unfair-labor practice 
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case now. As I said before, charges of company unionism are be. 
ginning to disappear, and that is the sort of thing independent unions 
used to worry about before 1945. In election cases, I believe they haye 
been put on the ballot equally. 

There are two provisions of the act, you will remember, Mr. Lucas, 
which prohibit the Board from discriminating against independent 
unions. I am not ready to concede that the Board had done that 
before, but the Congress thought so, and I certainly regard that as 
vast history. We have endeavored to apply the law accordingly, and 
ccriniins with the Carpenter Steel case in 1948 have applied the 
same principles in unfair-labor-practice cases to both types of 
unions. 

Mr. Lucas. That is all. 

Mr. Herzoc. Mr. Lucas, I have not had a chance yet to examine 
your bill, H. R. 3055, which you asked me about yesterday. We will 
submit something to you in writing. I might say that a glance at it 
discloses that it goes a good deal deeper than State control over vio- 
lence. It goes into picketing and striking generally, so I would be 
even more hesitant than I was yesterday to express the view to you 
that that was a good thing. 

(The information referred to is printed at the close of Mr. Herzog’s 
testimony.) 

However, I want to explore the thing much more fully than there 
has been a chance to do, because it involves a very profound question 
of constitutional law which the Board has to do some research on, 

Mr. Lucas. That is all. 

Chairman McConnetxi. Are there any further questions? 

Mr. Bartey. Mr. Herzog, there is still considerable criticism direct 
ed at your Board, particularly the General Counsel of the Board, for 
discriminating in favor of the employer over the employees in unfair- 
labor-practice cases. 

I recall, during the hearings when we were attempting to repeal! 
the Taft-Hartley Act in 1949, Mr. Wilson of the General Electric 
Co. testified. At that time I was presiding over the subcommittee of 
this committee, and we were discussing the injunction procedure. 
I brought up two cases that had been appealed by unions from Wiscon- 
sin that had been pending before the Board for 26 months without any 
attention whatsoever. 

I was making the accusation at the time that the Board acted 
promptly and efficiently in cases involving employers, and it neglected 
to take action in those other cases. Has anything been done by the 
Board to clear up the backlog of those cases that have been dragging 
on for years ? 

Mr. Herzoc. I do not know about the cases, Mr. Bailey. When you 
made an allusion to the General Counsel, I assume you mean thie 
former General Counsel. I do not know what the Wisconsin cases 
were. If they were in the General Counsel’s office, that would be 
something else. 

Mr. Barry. I could check the testimony of the 1949 hearings for 
them; but, speaking generally, what has been done about that? You 
are still being criticized for the delay. 

Mr. Herzoc. That is right, and I endeavored to point out yester 
day that the Board felt that, in the first place, an improvement was 
in order. In the second place, I want to call the committee’s attention 
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1) the fact that a very substantial improvement has occurred since 
‘hisautumn. Iam speaking now only of the cases after they reach the 
Hoard in Washington. 

As to the field part of it, I am sure the General Counsel can speak 
about that, and he can talk about an excellent record he has made in 
expediting these things in the last year. The time of processing un- 
fair labor cases in Washington, as I pointed out yesterday, has gone 
iown tremendously. The dead time and the time while cases were 
waiting for someone to tackle them is practically eliminated. The 
average unfair-labor-practice case now takes about 70 days, or rather 
should take from now on, about 70 days to process. 

The panel cases decided by three Board members in the unfair- 
jabor-practice category take about 60 days after the record reaches 
Washington. Those cases that have to go to the full Board, which 
take longer, as I pointed out to Mr. Kearns yesterday in another con- 
nection, are approximately 120 days. That is because the dead time 
is eliminated. In a month or two that is the figure we will be at. 
Election cases are now down to about 45 days, and the short-form 
cases down to 30, in Washington. 

Mr. Barry. Will you agree with me that the provision in the Taft- 
Hartley law that makes action on the part of the General Counsel 
mandatory in one and discretionary in another has caused some delay / 

Mr. Herzog, I think section 10 (1) which provides for mandatory 
njunetions in secondary-boycott cases certainly accounts in part for 
the fact that those cases go through faster. They have to. As a mat- 
ter of fact, the statute has a priority provision in it, and the Board 
is supposed to decide those cases faster. 

Mr. Barry. Do you consider that equal treatment between manage- 
ment and labor? 

Mr. Herzog. No. I think, looking at it administratively, that that 
isa provision that would be better eliminated. 

Mr. Battry. Better out of the statute / 

Mr. Herzog. Surely, but again I think the General Counsel can 
speak about that better than I can. 

Mr. Battery. That is all, Mr. Chairman. 

Chairman McConnetu. Are there any other questions? 

I have just one question I want to ask you, Mr. Herzog. I think 
you have stated that in recent months there has been quite a pickup 
in the deciding of cases. They are decided more quickly. To what do 
you attribute that ? 

Mr. Herzog. I attribute it in large measure to the enlargement of 
the staff this past year. I think that I should give you some budget 
figures again which will probably involve a correction of something 
I said yesterday. 

In response to a question from one member of the committee, I be- 
lieve on the Republican side, as to the size of the Board’s appropria- 
tion, I said that it was $8,300,000. That was a very inaccurate state- 
ment, and it has to be corrected in connection with what you have just 
asked me. My mind at that instant was concentrated not upon the 
current appropriations but upon the appropriation for fiscal 1952, 
which was about that. It was $8,295,666. 

However, in fiscal 1953, the year we are living in now, which is 
probably what yesterday’s question was directed at, the figure is $9 
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million. That $700,000 made a tremendous difference. I think that 
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I said yesterday, Mr. Chairman, that the Board was able to increay 
the number of legal assistants to Board members by about 50) pe: 
cent, once we got the new appropriation. The figure went up roug)))) 
from 60 to 90. 

It took a couple of months to break the new people in, and it took ; 
few more months to get some of the old cases out of the pipeline. A), 
Heaven knows they were there much too long. I will not defend it, 
but I will try to explain it. I think that is the principal thing. 

The second thing that happened was that beginning in August, a: 
soon as we got the new budget, the Board became conscious of the in 
portance of this problem of delays. A subcommittee of the Senate 
Committee on Labor conducted hearings, or rather an investigation, 
on the Board’s delays. I think this committee has probably seen that 
report of the staff of that committee. That came out about that time, 
and it pointed out that the situation was even worse than we though 
it was. So we put a couple of people on the problem, beginning in 
August. They said it had to go much deeper, and a committee was 
appointed in November to explore it further. The pickup began be 
fore the committee’s report came in, but all of those things are being 
done. 

Mr. Wier. Let me ask just one question. It comes out of an answer 
you gave our chairman, Mr. McConnell, when he was questioning you 
about a policy of the Board in these days of the carving out of units 
in a contract that covers all of the employees in some given plant. 

I think he asked you how you arrived at the policy that you are 
now carrying out in making these decisions for a small union under 
a company contract, to allow these units. I think your answer was 
that you were trying to carry out the intent of Congress in the appli- 

cation of the right of a small union under a general contract to have 
its own attorney. 

Mr. Herzoc. Yes, sir. 

Mr. Wier. What action of the Congress or of the law makes that 
possible for you and your Board to decide upon the question of a sma!| 
unit of a general contract to be given the right to secede from a gen- 
eral contract ¢ 

Mr. Herzoe. Section 9 (b) of the statute, which is the section which 
gives the Board authority to find the appropriate unit, gives us that 
discretion with 1 or 2 limitations. I think that is one of the reasons. 
incidentally, why an administrative board must decide this sort of 
thing rather than the courts. It says that: 
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The Board shall decide in each case whether in order to assure to employees 
the fullest freedom in exercising the rights guaranteed by this act, the unit 
appropriate for the purposes of collective bargaining shall be the employer unit, 
the craft unit, the plant unit, or a subdivision thereof. 


Then, there is a proviso about professional people and guards. And 
then it says this: 


Nor shall the Board decide that any craft unit is inappropriate for such pur 
poses on the ground that a different unit has been established by a prior Board 
determination, unless a majority of the employees of the proposed craft unit vote 
against separate representation. 

_ The legislative history back of that in 1947, Congressman Wier, 
indicated, in the opinion of the Board, a congressional desire that the 
Board do more carving out than it did before. Our real problem is in 
deciding cases, deciding these issues on a case-to-case basis. You have 


lative 
Ee 

litt 
M 

\ 

in 

al 

] 

t] 

] 


im- 
ition. 

that 
time, 
ught 
iz in 

was 
be- 


elng 


wer 


LABOR-MANAGEMENT RELATIONS 285 


to look at each case as it comes up, but I would welcome more legis- 
jative instruction, 

I cannot tell exactly what is wanted. If Congress wants to give us 
a little more guidance, it can. I might say this, Mr. Wier, that we do 
not grant craft severance in the middle of a contract term. The 
Board’s principles require that an agreement remain in effect until it 
expires, unless it is unreasonably long—and we are not finding that 
much nowadays. So those provisions apply. The question is: At the 
end of the term can the craft be permitted to jump out? 

Mr. Wier. For several years, the NLRB was rather definitely op- 
posed where the employees of a plant determined they wanted a plant- 
wide contract, and you, in most cases in those days, up until the last 
year and a half or 2 years, usually ruled against the defections from 
the union, 

Mr. Herzoc. It goes back much further than that. It goes back to 
1947, and the gradual change of policy, Mr. Congressman, began at 
the time we read the legislative history of this act. There had been 
a few little changes even before that. I would say it was 6 years ago, 
and not one and a half. 

Mr. Wier. Is it true that in the last couple of years, your Board and 
your field offices have had an increasing number of requests for divorce- 
ment ? 

Mr. Herzog. I do not know what the statistics will show as to an 
increase. It is obvious that if the Board has in its decisions tended to 
allow more craft severance than it used to allow, that will stimulate 
more petitions of that kind. And these things grow on one another. 
I think that is very likely true, although I do not have the figures. If 
the Congress does not like what the Board is doing on this question, 
Congress can in 1953 do what the Congress did in 1947, only in the 
opposite direction, and tell us what todo. We will do it. 

Mr. Wier. I am trying to get information here, and I am not offering 
criticism. Ihave no quarrel with the Board except what I cited yester- 
day. Your Board has been the cause of a lot of unnecessarily pro- 
longed disputes, ill will, and in many cases, in several cases that this 
committee will hear of later, the union dying on the vine while waiting. 

Mr. Herzog. That is the price of delay, I quite agree. 

Mr. Wier. The thing I want to ask you in connection with this 
policy—and I think I know something about it, because there are a 
number of those cases pending right now—is that where the certificates 
of divorcement are granted by your Board, you have more strikes on 
that issue today than you ever had, do you? 

Mr. Herzoc. I do not know. You see, these certificates of divorce- 
ment, as you call them, Mr. Wier, take this form: What the Board 
does is grant an election for self-determination. It does not decide 
in these cases of craft severance that the craft should be severed out. 
All it does is to say that, “At the request of the craft union, we will 
run an election to determine whether the employees in this small unit 
desire to sever themselves out.” 

If they vote to sever themselves out, that is it. They make the de- 
termination. I do not pretend, of course, that by our granting that 
election in the narrow area we do not facilitate it. Very often, of 
course, they vote to stay within the industrial unit. 

Mr. Wier. Mr. Herzog, let us get this clear: When your Board con- 
sents to an election for the divorcement of a union from the general 
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contract, that in itself approves of that unit’s recognition by th 
Board? 

Mr. Herzoc. I was not saying we should not take responsibility for 
granting the self-determination election, because obviously if we di 
not grant it the thing could not occur. I pointed that out. The onl) 
thing is that after we grant it, then the decision is theirs. ‘ 

Chairman McConnewy. That concludes the questioning, Mr. 
zog. 1 believe that you have a few changes or corrections you wish to 
make, and a few insertions. 

Mr. Herzoc. I think that in the course of the questioning this morn. 
ing I was able to get most of the corrections into the record. The in- 
sertions I will put in now, if I may. 

I do want to call the committee’s attention to one correction | 
made in my prepared statement in footnote 24, for I think the Inter- 
national Rice Milling case was not correctly cited as the final holding 
squarely on something. The important holding on that is the holding 
in the second circuit which 1 also cited to you. That was in the 
Service Trades case. 

I think, perhaps, it would be well to put into the record of the com- 
mittee, the leading decision of the Board which set forth our ration- 
ale on the interrogation question which interested the committee 
yesterday. 

That is the key language in the decision in the Standard-Coosa- 
Thatcher case, volume 85, NLRB, which I think came down before 
most of these court decisions: | would like to point out that that lan- 
guage was quoted with approval by the Court of Appeals for the Dis- 
trict of Columbia, in the Joy Silk Mills case; that is one of the circuit 
courts that agreed with the Board on this question. 

With your permission I would like to put that—and it is about three 
paragraphs and should not take over a page—in the printed record. 

Chairman McConneti. Without objection, it is so ordered. 

(The document referred to follows: ) 


STANDARD-Coosa-THATCHER Co. (85 NLRB 1358, 1362) 


This Board, with the approval of the courts, has long recognized this right 
to privacy in condemning as unlawful interference such indirect attempts by an 
employer to secure information about the union activities of employees as resort 
to espionage or surveillance. When espionage is successfully concealed, “re- 
straint’ and “coercion” may perhaps be absent, but the conduct is nevertheless 
vulnerable on the ground of “interference,” if on no other, So it is in the case 
of interrogation. The employer may not legally seek information on those sub- 
jects which the statute makes the sole concern of his employees. 

Interrogation by an employer not only invades the employee’s privacy and 
thus constitutes interference with his enjoyment of the rights guaranteed to 
him by the act. Its effect on the questioned employee, like that of open sur- 
veillance of union activity, is to “restrain” or to “coerce” the employee in the 
exercise of those rights. The employee who is interrogated concerning matters 
which are his sole concern is reasonably led to believe that his employer not 
only wants information on the nature and extent of his union interests and 
activities but also contemplates some form of reprisal once the information is 
obtained. The finger which espionage might merely direct to him is actually 
pointed at him by the inquiry from his employer. He fears that a refusal to 
answer or a truthful answer may cost him his job. He is also in effect warned 
that any contemplated union activity must be abandoned, or he will risk loss of 
his job. Weighing these “subtle imponderables,” the Board early characterized 
direct interrogation as “a particularly flagrant form of intimidation of individual 


employees.” The Board assumed the violation “obvious.” Many courts did 
likewise. 
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Our experience demonstrates that the fear of subsequent discrimination which 
interrogation instills in the minds of employees is reasonable and well founded. 
The cases in which interrogated employees have been discharged or otherwise 
discriminated against on the basis of information obtained through interrogation 
are numerous. These cases demonstrate conclusively that, by and large, em- 
plovers who engage in this practice are not motivated by idle curiosity, but 
rather by a desire to rid themselves of union adherents. In prohibiting interro- 
gation, therefore, we are not only preserving the employees’ right to privacy in 
their union affairs; we are not only removing a subtle but effective psychological 
restraint on employees’ concerted activities; but we are also seeking to prevent 
the commission of the further unfair labor practice of discrimination by con- 
demning one of the first steps leading to such discrimination. 

(Part of the last paragraph was quoted with approval by the U. S. Court of 
Appeals for the District of Columbia in Joy Silk Mills (185 F. 2d 732).) 

Mr. Herzoc. I would also like to put in what I forgot to put in yes- 
terday, and that is a copy of the 1950 delegation agreement between 
the Board and the General Counsel. No; I think I would rather 
not call it a delegation agreement. It is called a Board memorandum 
describing the authority rand assigned responsibilities of the General 
Counsel of the NL RB, effective Oc tober 10,1950. There was an earlier 
one in 1947 which I could provide if the committee wants it. 
Chairman McConnetut. Without objection, it is so ordered. 

(The 1947 memorandum is printed at the close of witness’ remarks. ) 


(The 1950 document referred to follows :) 


BoarD MEMORANDUM DESCRIBING THE AUTHORITY AND ASSIGNED RESPONSIBILITIES 
OF THE GENERAL COUNSEL OF THE NATIONAL LABOR RELATIONS Boarp (EFFEC- 


TIVE OcTOBER 10, 1950) 


The statutory authority and Pr ayy sg of the General Counsel of the 
Board are defined in section 3 (d) of the National Labor Relations Act as 
follows: 

“There shall be a General Counsel of the Board who shall be appointed by the 
President, by and with the advice and consent of the Senate, for a term of 
four years. The General Counsel of the Board shall exercise general supervision 
over all attorneys employed by the Board (other than trial examiners and 
legal assistants to Board members) and over the officers and employees in the 
regional offices. He shall have final authority, on behalf of the Board, in 
respect of the investigation of charges and issuance of complaints under section 
10, and in respect of the prosecution of such complaints before the Board, and 
shall have such other duties as the Board may prescribe or as may be provided 
by law.” 

This memorandum is intended to describe the statutory authority and to set 
torth the prescribed duties and authority of the General Counsel of the Board, 
effective October 10, 1950: 


I. CASE HANDLING 


A. Complaint cases 

The General Counsel of the Board has full and final authority and responsi- 
bility, on behalf of the Board, to accept and investigate charges filed, to enter 
into and approve informal settlement of charges, to dismiss charges, to deter- 
mine matters concerning consolidation and serverance of cases before complaint 
issues, to issue complaints and notices of hearing, to appear before trial exam- 
iners in hearings on complaints and prosecute as provided in the Board’s rules 
and regulations, and to initiate and prosecute injunction proceedings as pro- 
vided for in section 10 (1) of the act. After issuance of intermediate report 
by the trial examiner, the General Counsel may file exceptions and briefs and 
appear before the Board in oral argument, subject to the Board’s rules and 
regulations. 


RB. 


Court litigation 
The General Counsel of the Board is authorized and has responsibility, on 
behalf of the Board, to seek and effect compliance with the Board's orders and 
make such compliance reports to the Board as it may from time to time require. 
On behalf of the Board, the General Counsel of the Board will in full aeccord- 
ance with the directions of the Board, petition for enforcement and resist 
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petitions for review of Board orders as provided in section 10 (e) and (f) 9 
the act, initiate and prosecute injunction proceedings as provided in section, 
10 (j), seek temporary restraining orders as provided in section 10 (e) and (f, 
and take appeals either by writ of error or on petition for certiorari to the §). 
preme Court; provided, however, that the General Counsel will initiate ayy 
conduct injunction proceedings under section 10 (j) or under section 10 (¢ 
and (f) of the act and contempt proceedings pertaining to the enforcement of oy 
compliance with any order of the Board only upon approval of the Board, and 
will initiate and conduct appeals to the Supreme Court by writ of error or oy 
petition for certiorari when authorized by the Board. 


C. Representation and other election cases 
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The General Counsel of the Board is authorized and has responsibility, on 
behalf of the Board, to receive and process, in accordance with the decisions of 
the Board and with such instructions and rules and regulations as may be issued 
by the Board from time to time, all petitions filed pursuant to section 9 of the 
National Labor Relations Act as amended. He is also authorized and has respon- 
sibility to conduct secret ballots pursuant to section 209 (b) of the Labor Man- 
agement Relations Act of 1947, whenever the Board is required to do so by law; 
and to enter into consent election agreements in accordance with section 9 (c) 
(4) of the act. 

The authority and responsibility of the General Counsel of the Board in repre- 
sentation cases shall extend, in accordance with the rules and regulations of the 
Board, to all phases of the investigation through the conclusion of the hearings 
provided for in section 9 (¢c) and section 9 (e) (if a hearing should be necessary 
to resolve disputed issues), but all matters involving decisional action after such 
hearing are reserved by the Board to itself. 

In the event a direction of election should issue by the Board, the authority and 
responsibility of the General Counsel, as herein prescribed, shall attach to the 
conduct of the ordered election, the initial determination of the validity of chal- 
lenges and objections to the conduct of the election and other similar matters; 
except that if appeals shall be taken from the General Counsel's action on the 
validity of challenges and objections, such appeals will be directed to and decided 
by the Board in accordance with such procedural requirements as it shall pre- 
scribe. If challenged ballots would not affect the election results and if no objec- 
tions are filed within 5 days after the conduct of a Board-directed election under 
the provisions of section 9 (c) of the act, the General Counsel is authorized and 
has responsibility, on behalf of the Board, to certify to the parties the results of 
the election in accordance with regulations prescribed by the Board. 

Appeals from the refusal of the General Counsel of the Board to issue a notice 
of hearing on any petition, or from the dismissal by the General Counsel of any 
petition, will be directed to and decided by the Board, in accordance with such 
procedural requirements as it may prescribe. 

In processing election petitions filed pursuant to section 9 (e) of the act, the 
General Counsel of the Board is authorized and has responsibility, on behalf of 


the Board, to conduct an appropriate investigation as to the authenticity of the a 
30 percent showing referred to and, upon making his determination to proceed, tl 
to conduct a secret ballot. If there are no challenges or objections which require h 
a hearing by the Board, he shall certify the results thereof as provided for in n 
such section, with appropriate copies lodged in the Washington files of the Board. p 
D. Jurisdictional dispute cases : 

The General Counsel of the Board is authorized and has responsibility, on i 
behalf of the Board, to perform all functions necessary to the accomplishment t 
of the provisions of section 10 (k) of the act, but in connection therewith the { 
Board will, at the request of the General Counsel, assign to him for the purpose 
of conducting the hearing provided for therein, one of its staff trial examiners. 


This authority and responsibility and the assignment of the trial examiner to 
the General Counsel shall terminate with the close of the hearing. Thereafter 
the Board will assume full jurisdiction over the matter for the purpose of decid- 
ing the issues in such hearing on the record made and ‘subsequent hearings or 
related proceedings and will also rule upon any appeals. 


Il. INTERNAL REGULATIONS 


Procedural and operational regulations for the conduct of the internal business 
of the Board within the area that is under the supervision and direction of the 
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general Counsel of the Board may be prepared and promulgated by the General 


Counsel. 


Ill, STATE AGREEMENTS 


When authorized by the Board, the General Counsel may initiate and conduct 
jiscussions and negotiations, on behalf of the Board, with appropriate authorities 
of any of the States or Territories looking to the consummation of agreements 
ffecting any of the States or Territories as contemplated in section 10 (a) of the 
act; provided, however, that in no event shall the Board be committed in any 
respect With regard to such discussions or negotiations or the entry into of any 
such agreement unless and until the Board and the General Counsel have joined 
vith the appropriate authorities of the State or Territory affected in the execu- 
tion of such agreement. 


IV. LIAISON WITH OTHER GOVERNMENTAL AGENCIES 


The General Counsel of the Board is authorized and has responsibility, on 
jehalf of the Board, to maintain appropriate and adequate liaison and arrange- 
ments with the office of the Secretary of Labor, with reference to the reports 
required to be filed pursuant to section 9 (f) and (g) of the act and availability 
tothe Board and the General Counsel of the contents thereof. 

The General Counsel of the Board is authorized and has responsibility, on 
behalf of the Board, to maintain appropriate and adequate liaison with the Fed- 
eral Mediation and Conciliation Service and any other appropriate governmental 
agency with respect to functions which may be performed in connection with the 
provisions of section 209 (b) of the act. Any action taken pursuant to the 
authority and responsibility prescribed in this paragraph shall be promptly 
reported to the Board. 


V. ANTI-COMMUNIST AFFIDAVITS 


The General Counsel of the Board is authorized and has responsibility, on 
behalf of the Board, to receive the affidavits required under section 9 (h) of the 
act, to maintain an appropriate and adequate file thereof, and to make available 
to the public, on such terms as he may prescribe, appropriate information con- 
cerning such affidavits, but not to make such files open to unsupervised inspection. 


VI. MISCELLANEOUS LITIGATION INVOLVING BOARD AND/OR OFFICIALS 


The General Counsel of the Board is authorized and has responsibility, on 
behalf of the Board, to appear in any court to represent the Board or any of its 
members or agents, unless directed otherwise by the Board. 


Vil, PERSONNEL 


In order better to insure the effective exercise of the duties and responsibilities 
described above, the General Counsel of the Board, subject to applicable laws and 
the Rules and Regulations of the Civil Service Commission, is authorized and 
has responsibility, on behalf of the Board, to select, appoint, retain, transfer, pro- 
mote, demote, discipline, discharge, and take any other necessary and appropriate 
personnel action with regard to, all personnel engaged in the field offices and in 
the Washington office (other than trial examiners, legal assistants to Board mem- 
bers, the personnel in the Information Division, the personnel! in the Division of 
Administration, the Solicitor of the Board and personnel in his office, the execu- 
tive secretary of the Board and personnel in his office—including the Order Sec- 
tion—and secretarial, stenographic, and clerical employees assigned exclusively 
to the work of trial examiners and the Board members) ; provided, however, that 
no appointment, transfer, demotion, or discharge of any regional director shall 
become effective except upon the approval of the Board. 

In connection with and in order to effectuate the exercise of the powers herein 
delegated (but not with respect to those powers herein reserved to the Board), 
the General Counsel is authorized, using the services of the Division of Adminis- 
tration, to execute such necessary requests, certifications, and other related docu- 
ments, on behalf of the Board, as may be needed from time to time to meet the 
requirements of the Civil Service Commission, the Bureau of the Budget, or any 
other governmental agency. The Board will at all times provide such of the 
“housekeeping” functions performed by the Division of Administration as are 
requested by the General Counsel for the conduct of his administrative business, 
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so as to meet the stated requirements of the General Counsel within his staty), y 
and prescribed functions, - 
The establishment, transfer, or elimination of any regional or subregional! «ff : 
shall require the approval of the Board. F 

Vill 

To the extent that the above-described duties, powers, and :wuthority rest Clea! 
statute with the Board, the foregoing statement constitutes a prescription ay raw 2 
assignment of such duties, powers, and authority, whether or not so specifi not shi 

Paut M. Herzoa, Chairman. readt 

JoHN M. Houston, Member. ee! 

JAMES J. REYNOLDS, Jr., Membe; ) fo | 

Ase Murvock, Member. pply 

PauL L, StyLes, Member. that 

OcroseR 10, 1950. 
State 

Mr. Herzoc. I would like, also, to insert some portions of the ¥J empl 
Board’s agreement with the New York State Labor Relations Board a 
I think the committee is sufficiently interested in that problem of J"); 
cession to the States, so that I owe a little more information than | JJ , js 
gave orally, yesterday. neces 

I am taking this material, which I would like to give to the stenog. J eve" 
rapher, out of the appendix to the Board’s brief in the Supreme Cour 3 
in the Bethlehem Steel case a few years ago. The principal documen Jj 
appears on pages 103 to 105 of that brief, and that is a letter fron J with 
Chairman Boland of the New York board, to Chairman Madden of oa 

the National Board on July 12, 1937. The letter indicates the types J “\y 
of occupation and industries which the National Board thought could @ gna 
appropriately be given to the State board in New York to handle. W 

Chairman McConne.i. I do not want to get the record too en- & 2 
cumbered. Will those two or three pages be suflicient ? 

Mr. Herzoc. I think they will be. I could put in about 12 pages . 
which go into a reiteration of that problem in 1945, but I think the 
committee will get what it really wants if it will just take these 3 pages. J Y°' 
Mr. Chairman, that would not run over a page in your printed record. ” 

Chairman McConneit. Without objection, the three pages will 
be inserted in the record. It is so ordered. 

(The document referred to follows:) e 

sO) 

New York State LAsor RELATIONS Boarp, | 

July 12, 1937. 

Hon. J. WARREN MApDEN, m 
National Labor Relations Board, 

Washington, D.C. he 

DeaR Mr. MAppeN: We wish, in the first place, to thank you and your col- al 
leagues for your warm reception of last Wednesday. It is gratifying to know lil 
that we can look forward to such wholehearted cooperation from your Board 
and its staff. We will gladly reciprocate. 

As requested, we outline our recollection of the understandings reached. So d 
far as concurrent jurisdiction is concerned, we assume that even a tentative Ww 
understanding must await mutual study of the memorandum which Mr, Fab) 
is now preparing. 

Unless there are unusual circumstances, the New York State Labor Relations I 
Board will assume jurisdiction over all cases arising in the following trades 
and industries, without clearing, except as a matter of record, with the National 
Board’s officials : I 


1. Retail stores. 

2. Small industries which receive all or practically all raw materials from 
within the State of New York, and do not ship any material propor- 
tion of their product outside the State. 
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8. Service trades (such as laundries). 
4. Office and residential buildings. 
5. Small and clearly local public utilities (this includes local traction 


companies, as Well as gas and electric light corporations). 
6. Storage warehouses. 
7. Construction operations. 
8. Other obviously local businesses. 

Clearance is certainly going to be required in the case of industries where the 
‘aw materials or most of them come from without the State, but the product is 
not shipped beyond the borders of New York. (The question here is as to the 
readth of application of the “come to rest” doctrine of the Schechter case.) 

You are familiar, of course, with section 715 of our statute, part of which reads 
3 follows: “Application of article. The provisions of this article shall not 
pply to the employees of any employer who concedes to and agrees with the board 
hat such employees are subject to and protected by the provisions of the National 
Labor Relations Act or the Federal Railway Labor Act * * *.” The New York 
State board will undoubtedly take the position that the words “agrees with” con- 
template the necessity of our board’s agreeing with the employer that his 

uployees are subject to the national statute, and that no employer can by 
inilateral action select his jurisdiction. 

This, however, does not solve all of the problems created by the section, since 
t is Clear that even the agreement of this board with the employer will not 
necessarily bestow Federal jurisdiction under the Constitution. Presumably 
every time such a concession is proffered by an employer, our board will have to 
lear with the National Board officials in the same way it would clear with them 
fno such concession were made. 

It is our understanding that we should clear on all questions of jurisdiction 
with the regional directors in New York City and Buffalo in the first instance, 
and that you will instruct your directors to reciprocate by clearing with us all 
doubtful cases which first come to their attention. 

Whenever this board and either of your regional directors find themselves 
unable to agree, the matter will be taken up with you at once. 

We would appreciate knowing that your recollection and understanding of the 
above are in accord with our own. 

Very sincerely yours, 


(Dr.) Joun P. Botanp, Chairman. 


Mr. Herzog. I think that concludes the material I want to provide 
you with, except that, when other witnesses testify, we may want to 
furnish you with some statements. 

I do not think we are going to bother to comment upon, or deny, 
everything that may be said against us, or affirm everything that may 
be said in our behalf. Failure to request an opportunity to reply to 
some matters brought up need not indicate our agreement. 

The committee will want, and you indicated, Mr. Chairman, that you 
might want, to call us back later on, anyway. 

Chairman McConnetu. Mr. Herzog, we appreciate your appearance 
here, and of course we will call you back at some later date, because I 
anticipate that question will arise from time to time which we would 
like to have an answer to from you, as a representative of your Board. 

Mr. Herzoc. One of my colleagues has suggested a point which I 
do not grasp at the moment. I will submit something to you in 
writing on it. 

(The following information was subsequently received from Mr. 
Herzog :) 

NATIONAL LABOR RELATIONS BoArD, 
Washington 25, D. C., March 4, 1953. 


Hon. SAMUEL K. McCoNnNeELL, Jr., 
Chairman, Committee on Education and Labor, 
House of Representatives, Washington, D. C. 
Dear CHAIRMAN McConNnNELL: Enclosed herewith, in accordance with your 
requests and those of other members of the Committee on Education and Labor, 
is certain material for insertion in the record of the committee’s hearings on 
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amendments to the Labor-Management Relations Act of 1947. You may thin, 
it advisable to place both this letter and the attached exhibits in the printed 
record at a point immediately following my testimony of February 24 and 25 
rather than in some remote appendix. 

The material on the Board’s Kingston Cake decision (97 NLRB No, 199; 
which was discussed by me in connection with certain questions asked by Coy 
gressman Bailey, has already been sent to Mr. Derrickson of your committee 
for insertion in the record and for the personal attention of Mr. Bailey. Tha; 
decision, as you may recall, bore on the question of whether an employer coy) 
lawfully discharge a man pursuant to a labor organization’s request under 
union-shop contract, when the reason for his expulsion from the union wags 
alleged Communist activity rather than nonpayment of dues. In holding tha; 
an employer could not, under the present provisions of section 8 (a) (3), justify 
a discharge for this reason, the Board did not, of course, say (@) that an em. 
ployer, acting alone, could not discharge an employee for communistic activities. 
or ( b) that a union could not expel him from membership on that ground 

Congressman Kelley asked that we furnish some information on the number of 
labor organizations that have provisions in their constitutions prohibiting mey.- 
bership in the Communist Party by their officers or members. A statistical} 
summary appears in the attached chart, which I believe was requested for in- 
sertion in the record. I am also sending a copy of this information direct\y 
to Mr. Kelley. 

Congressman Powell asked us for information comparing the length of time 
that it takes the Board in Washington to process unfair labor practice cases 
brought against unions with the time required where the union is. the com- 
plainant rather than the respondent. A statistical summary on that subject, 
covering the last months of 1952, is also attached for inclusion in the record: 
a copy is going directly to Congressman Powell. The times set forth in the 
chart—which are much improved as of the present date—do not include the days 
required for investigation in the regional offices or for the hearings themselves 
The important point, which I may not have made sufficiently clear in my oral 
testimony, is that those particular union unfair labor practice cases marked 
with an asterisk on the exhibit—which arise under section 8 (b) (4) of the 
statute—must be given priority handling, in accordance with the terms of 
section 10 (1) of the present act. This, I believe, accounts for the fact that, 
on average, they take us much less time than the eases involving unfair labor 
practices against employers. The priority in the regions is mandatory; here 
in Washington these cases are also given priority treatment because a court 
injunction is likely to be outstanding, which cannot be disolved until the Boari's 
decision issues. 

I also enclose, pursuant to the chairman's own request, a chart which shows 
the structure of the entire National Labor Relations Board. It describes the 
divisions which operate directly under the Board members, as well as those 
under the supervision of the General Counsel. I hope that the size of the type 
on this chart will not preclude its effective reproduction in the record. 

In answering certain questions asked by Congressman Miller, I pointed out 
that the Board’s delays, serious though they were, would probably not turn 
out to be any greater than those in the United States district courts, to which 
some would remit part of the Board’s jurisdiction. My source for that obser 
vation was the 1952 Annual Report of the Director of the Administrative Office 
of the United States Courts. Tables C-5 and C-6, which seem much too de 
tailed to offer in full for your record, indicate that during fiscal 1952 the 
median interval from filing to disposition of those civil cases which required 
trial was 12.1 months, or about 370 days. In the southern district of New 
York, which I alluded to as an example of the delays which are inevitable if 2 
court, like this Board, has a heavy caseload, the median interval, from filing,to 
decision, is reported as being 41.2 months. That comes close to 1,240 days 
We can, of course, make the entire tables available should the committee de 
sire to have them in the record. 
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To make more graphie the decision-production statistics recited by Mr. Con- 
<edine on February 26, I also enclose a chart setting forth the Board members’ 
activity between 1949 and the present. We would appreciate having it printed 
in the record in its present form. That most of these more than 8,500 decisions 
jo not represent the disposition of easy, brief, or simple matters is disclosed by 
the fact that—during this 44-year period—those opinions thought important 
enough to publish in permanent form have required 25 printed volumes, aver- 
aging about 1,500 pages apiece. 

The committee will recail that, in replying to certain questions by Congress- 
man Kearns concerning his H. R. 3146, I expressed the belief that the require- 
ment for a 51 percent showing before the Board could proceed to conduct a union- 
shop deauthorization election probably set too high a figure. I then went on 
to speculate that my two colleagues who dissented in the A. & P. case might 
be more inclined than I to agree with that provision of H. R. 3146. They have 
since informed me that my speculation was quite incorrect, 1s the size of the 
showing could be in no way related to the issue of principle on which they 
dissented. 

In alluding to the provisions of section 3 (d)—which now provides for a two- 
headed agency, with authority divided between the Board members and the 
independent General Counse!l—I indicated that the critical views expressed in 
response to questions were not only my own but also those of the Board. That 
statement was correct, because the criticism of section 3 (d) did reflect the 
present views of a majority of the Board members. However, I omitted to add 
that one of my four colleagues, Mr. Murdock, does not share this view, believing 
that the general arrangement for sepaartion of functions is more advantageous 
Mr. Murdock has also asked me to point out, however, 
that because he alone did not serve with the Board in any capacity until after 
there was such a statutory separation, his judgment cannot depend upon a 
comparison of personal experiences under the two different administrative 
systems. 

We are sure that the present General Counsel could not 
create the impression that he actually was surprised when he told the commit 
that he was “taken aback’ when he heard my statement 
minutes earlier. The record 


than disadvantageous. 


have intended to 


tee, on February 25, 
of the Board's position on section 3 (d) a few 
should show that in fact I had informed him the day before that, although our 
prepared statement made no reference to separation of functions, the Board 
would have to take the exact position that I did take if the issue happened to 
be raised by questions from members of the committee. 

We are reassured to learn, from reading his testimony, that General Counsel 
Bott, while disagreeing with the Board members on the merits of section 8 (d) 
itself, evidently shares our unanimous view that the present arrangement is 
better than would be that proposed under 8. 659, which would create the wholly 
separate office of Administrator. The Board members pointed out, in com- 
“if separation is bad, divorce is 


menting upon a simiar Senate bill in 1950, that 
worse.” We still feel the same way. 

Because this letter includes information which may be of general interest to 
the other members of the committee, we are taking the liberty of sending a 
copy to each of them. We assume, however, that the enclosures for the record 
are not of sufficient immediate interest to all your colleagues to warrant our 
transmitting copies to anyone except the Congressman who may have requested 
a particular individual item. 

Please permit me to take this opportunity of expressing not only my individ- 
ual thanks, but those of the entire Board, for the unfailing courtesy with which 
you and the committee received us last week, 

With best personal regards, 

“Very sincerely yours, 


PAUL M. Herzoc, Chairman. 


(The chart and information referred to in Mr. Herzog’s letter 
follows :) 
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TABLE 1.—Number of labor organizations and total membership of unions whic) 
erclude Communists and subversives from holding office and/or membership 


Number of 


J he 
national or | Number of 


Percent o 


Affiliation , members total unior 
international 
covered membe 
| 
32 
14 | 98 
8 5 
49 7, 960, 342 65 


Source: Information obtained from file s of the Industrial Relations Division, Bureau of Labor Statistics 
U Department of Labor. Statistics’ files were based upon examin: ition of 9) constitutions and bylaws 
betcha ig trade unions: 48 AFL unions with a combined membership of 7.1 million members; 17 CIO ur 
with approximately 3.8 million members; and 25 independent unions with approximately 1 milli m me mb r 
This covered approximately 70 to 80 percent of the estimated total labor union membership. With a few 
exceptions most of these constitutions and by laws were current at the beginning of 1951. 35 of the a ¢ 
unions specifically use the descriptive ‘‘Communist’’; 14 of the above constitutions contain “general sub- 
versive’’ clauses which clearly imply exclusion of Communist. 


Time elapsed in processing unfair labor practice cases from issuance of inter- 
mediate report by trial examiner to issuance of Board decision (“Washington 
Time”), July 1, 1952, through Feb. 20, 1953, by type of case 


| | | 
| Interme- | Interme- 
Number diate re- | diate re- 
ofcases | port to } port to 
| assignment ree | issuance 
AS types 198 133 75 208 


‘A (charge of unfair labor practi ces committed by an 

employer, under see. 8 (a) (1), (2), (3), (4), and (5) of | 

the act 157 135 70 
CA-CB (consolidated charges of unfair labor practices 


committed by an employer and a union) | 23 158 | 95 253 
CB (charge of unfair labor practices committed by a 

union, under sec. 8 (b) (1), (2), (3), (4), (5), and (6) of | | } 

the act) (coercion, ete.) | so] 128 88 216 
CC* (charge of unfair labor practices committed by a | 

union, under sec. 8 (b) (4) (A), (B), (C) of the act) 

(strikes, boycotts, etc.) | 5 *40 131 172 
C D** (charge of unfair labor practices committed by a 

union, under see. 8 (b) (4) (D) of the act) (strikes or | 

boycotts object to force an employer to favor me mbe rs 

cfone union as against another—jurisdictional dis- | 


*Sec. 10 (1) provides for statutory priority in processing as follows: 

“(1) Whenever it is charged that any person has engaged in an unfair labor praetice within the meaning of 
paragr iph (4) (A), (B), or (C) of see. 8 (b), the preliminary investigation of such charge shall be made forth- 
with and given priority over all other cases except cases of like character in the office where it is filed or to 
which it is referred. * 

**Sec. 10 (k) likewise provides for priority as follows: 

“(k) Whenever it is charged that any person has engaged in an unfair labor practice within the meaning 
of paragraph (4) (D) of sec. 8 (b), the Board is e mpowered and directed to hear and determine the dis; — 
out of which such unfair labor practice shall have arisen, unless, within 10 days after notice that such e har 
has been filed, the parties to such dispute submit to the Board satisfactory ev idence that they have : xdjusted 
or agreed upon methods for the voluntary adjustment of the dispute, * * 


Decisions issued by the 5 Board members, 1949- 


Unfair labor 

Representa- 

Fiscal year Total practice : home 

cases | tion cases 

1, 709 |. 230 | 1, 479 
f 1, 642 | 215 | 1, 427 
1, 913 | 295 | 1, 618 
2, 045 | 256 | 1, 789 
1953 rate 1. 2, 660 | 258 | 2, 402 
1953 rate? 2, 580 | 534 | 2, 046 


! First 6 months (July to December 1952) multiplied by 2. 
? December 1952 and January 1953 multiplied by 6. 


NATIONAL LABOR RELATIONS BOARD 


THE GENERAL COUNSEL 
Makes final determination as to the investigation, informa! settie- 
ment, dismissal, and issuance and prosecution of complaints in al! 
cases involving unfair labor practice charges. 
Exercises genera! supervision over a!! attorneys employed by the 
Board (other than tria! examiners and lega! assistants to Board 
Members) and over the officers and employees in the regiona! offices. 
Initiat prosecutes a!! injunction proceedings under 
Section io” 10 (1) of the Act. ane 
te 
In accordance with Board reguiations, is responsible for receiving | } 
and processing ai! petitions filed pursuant to Section 9 of the Act. = 
SPECIAL LEGAL ASSISTANTS 
Acting for the Board, conducts “last offer® elections in national Reso! ves cuest ons earning the representation of emp icyees 
Represents the Genera! emergency situations. ol lective be by determining appropriate units an \e 
Counse! in administrative, elections to determine employes representative certain case 
legislative, and liaison Prepares and promulgates procedural and operationa! regulations for ‘seuss co 
activities. the conduct of internal business of the Board within the areas under Reviews and analyzes transcripts of | ‘ 
the supervision of the Genera! Counse!. hearing, intermediate reports of tria Passes ally oF ovtlons concerning the auth y enn coves 
examiners, exceptions, briefs, and | fepresentatives to cargain for wmion-shop provisions 
Exercises full and final authority for the performance of a// Motions. and drafts memoranda, dex | Deter 
functions, prior to the close of hearing, necessary to the sions, and opinions for the Board 
accomp!ishment of the provisions of Section 10 (k) of the Act to when assigned. 
Maintains liaison for the Board with other Federal agencies which, Receives and certifies resuits of “last of fer® 
under the UMRA, have interrelated functions with the Board. emergency tuations 
Administers for the Board the provisions of the Act which require the cremignns and pub! snes Rules and Reguiations and Statements 
filing of non-Communist affidavits. 
Represents the Board in misce!laneous court |itigation involving the Negotiates agreeme @ith States and Territories under Se 
Board or officials of the Agency. } 
Seeks compliance with orders issued by the Board. | Disposes of sppes om refusals of the regions 
% notice wearing im cases arising under Se 
ts necessary |itigation in appropriate courts for the purpose | Act 
of enforcing Board orders. | 
| 
DIVISION OF POLICIES AND APPEALS DIVISION OF OPERATIONS DIVISION OF LAW OFFICE OF EXECUTIVE SECRETARY | DiviSiom OF 
ASSOCIATE GENERAL COUNSEL ASSOCIATE GENERAL COUNSEL ASSOCIATE GENERAL 
Serves as a staff arm to the Genera! Counse! Directs the administration and operation of Represents the Board in miscellaneous court 
preparing legal memoranda covering questions all regional and subregional of fices. litigation involving the Board, the Genera Receives, assigns to Board Members, and di | Conducts « - ote 
of policy, and legal probiems, as assigned. Counse! or other officials of the Agency rects the processing and issuance of de | | esares erandie 
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UNITED STATES OF AMERICA BEFORE THE NATIONAL LABOR RELATIONS BOARD 


97 NLRB No. 199 


In the Matter of Kingston Cake Company, Inc. and Franklin Williams. Case 
No. 4-CA-267 


In the Matter of Kingston Mutual Association and Franklin Williams. Case 
No. 4-CB-46 


SUPPLEMENTAL DECISION AND RECOMMENDATION 


On September 25, 1950, the Board issued a Decision and Order in this case? 
It found violations of Section 8 (a) (8) and 8 (a) (1) of the Act by the Respond- 
ent Company, and of Section 8 (b) (2) and 8 (b) (1) (A) by the Respondent 
Union, in that the Respondent Company, at the request of the Respondent Union 
for the enforcement of its union-security agreement, illegally discharged the com- 
plainant Williams on May 9, 1949. It is also ordered that the Respondent Com- 
pany reinstate Williams and, jointly and severally with the Respondent Union, 
make him financially whole. The Board's finding of discrimination was based on 
the ground, one of those relied upon by the Trial Examiner, that the February 1949 
union-security agreement invoked by the respondents against Williams was not 
legally operative at the time, as no certification pursuant to the Union-security 
election won by the Respondent Union on March 24, 1949, was issued until 
May 16, 1949, one week a/ter the discharge. 

On September 5, 1951, the United States Court of Appeals for the Third Circuit 
issued its decision.? The Court of Appeals agreed with the Board’s conclusion 
that, because of the absence of a certification, the contract was not a defense to 
the discharge, and that Williams was therefore discriminated against. How- 
ever, it held that “a reasonable exercise of Discretion would have precluded a 
reinstatement predicated upon the fact that the employee was not technically 
subject to discharge until a week after he was in fact discharged, especially 
where the employer seems to have acted in good faith in supposing that he was 
subject to discharge.” The Court thereupon denied the Board's petition for 
enforcement of its Order, but remanded the case to the Board for its considera- 
tion of “the validity of the findings of the Trial Examiner that the discharge was 
improper without regard to technical prematurity of action.” 


The Liability of the Respondent Union 


The Trial Examiner found alternatively that the Respondent Union violated 
the Act by demanding and obtaining Williams’ discharge under the union- 
security agreement, because Williams’ membership in the Union had been termi- 
nated on account of his failure to sign a non-Communist affidavit, and not on 
account of any failure to tender the periodic dues uniformly required as a condi- 
tion of retaining membership. For the reasons set forth below, we adopt this 
finding of the Trial Examiner. 

The critical facts bearing upon this issue are set forth in the original decision 
and have been passed upon by the Court. In the interest of coherent treatment, 
they are repeated here: On April 12, 1949, Williams was expelled from the 
Respondent Union because, as an officer therein, he had refused to execute a 
non-Communist affidavit earlier in the year, when the Respondent Union was 
seeking to intervene in a representation proceeding instituted by a rival union.” 
By letter dated April 19, the Respondent Union notified the Respondent Company 
of the expulsion. As of April 20, the Respondent Company was aware of the 
reason for Williams’ expulsion but made no reply to this communication. On 
April 25, the Respondent Union sent the Respondent Company another letter 
in which it again referred to Williams’ expulsion and, after directing attention 
to paragraph 4 of the contract,‘ requested the Respondent Company to “take 
appropriate steps in line therewith.” On April 26, the Respondent Company 
replied that it could not take action against Williams under the contract unless 


191 NLRB No. 69. 

2191 F. 2d 563. 

* Although an officer in the Respondent Union, Williams championed the cause of its 
rival, and his purpose in refusing to sign the Section 9 (h) non-Communist affidavit was 
to keep the Respondent Union off the ballot. 

*In pertinent part, paragraph 4 provided that ‘“‘The Employer shall discharge an em- 
ployee when expelled from the association within the limits permitted by law.” 
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he was expelled from the Union for failure to tender union dues and initiatioy 
fees. This was answered by a letter from the Respondent Union, dated April 29, 
stating that Williams, in addition to having failed to execute a non-Communis' 
affidavit, also failed to pay his Union dues for March, that the Respondent Union 
believed that Williams’ Union membership was thereby terminated,® and tliat 
the Respondent Company was required to discharge Williams pursuant to the 
contract between them. On May 9 the Respondent Company discharged Williams. 
assigning the termination of Williams’ membership in the Respondent Union as 
one of the reasons for its action. 

While it might be postulated, as the Trial Examiner does, that the Respondent 
Union is contending, in this connection, that it was justified in seeking Williams’ 
discharge because his expulsion on April 12 was due to a delinquency in March 
dues, we find it difficult so to conclude. Rather do we believe that the Respondent 
Union is urging that the significant consideration here is the fact that Williams’ 
Union membership automatically terminated on about April 20 because of March 
dues arrears, and that such termination was a valid ground for its April 29 
request that Williams be discharged under the contract. But whatever the 
view taken as to the Respondent Union’s position, the Trial Examiner’s ultimate 
finding is, we believe, amply supported by the record. 

Thus, even granting that the Respondent Union is contending that the non 
payment of March dues figured in the April 12 expulsion, the Respondent Union 
admitted at the hearing that it was Williams’ refusal to sign the non-Communist 
affidavit, and not any failure to pay March dues, which was the cause of the 
expulsion. Indeed, Williams could not have been expelled on April 12 for non 
payment of March dues, because his March dues were not payable until April 16 
Furthermore, it is patent that, but for the Respondent Company’s insistence, the 
April 29 letter from the Respondent Union to the Respondent Company (men 
tioning for the first time Williams’ nonpayment of dues as a reason for the 
termination of his Union membership) would not have been forthcoming. 

Assuming, however, a contention by the Respondent Union that its April 29 
request for Williams’ discharge was based on the automatic termination of Wil 
liains’ Union membership on April 20, the record makes it plain, in our opinion, 
that even on April 29 the real motivation for the Respondent Union’s insistence 
that he be discharged was Williams’ refusal to sign the non-Communist affidavit 
The record shows that the Respondent Company deducted March dues from Wil- 
liams’ pay on April 16, and that on April 20 Williams requested and received 
a refund from the Respondent Company of the March dues. The Respondent 
Union argues therefrom that Williams’ Union membership was thereby termi 
natel. Significantly, however, Williams had been eapelled from the Respondent 
Union on April 12. As he was thereafter no longer a Union member, a fact 
which the Respondent Union apparently would brush aside, no termination of 
“membership” could have taken place on about April 20 for any reason. More- 
over, the Respondent Union’s Articles of Association do not provide for auto- 
matic termination of membership for nonpayment of dues.° Consequently, even 
if it be assumed that Williams was a member of the Respondent Union on Apri! 
20, and delinquent in March dues at the time, his Union membership status would 
have continued unimpaired thereafter until the Respondent Union moved to 
change it. This it never did. 

On the basis of the foregoing, and the entire record, including the Respondent 
Union's failure to mention any dues delinquency on Williams’ part until April 29, 
after it had received the Respondent Company’s letter of April 26, we find that 
the Respondent Union insisted upon and obtained Williams’ discharge because 
his Union membership had been terminated on account of his failure to sign the 
non-Communist affidavit. This ground, however understandable and laudable 
standing by itself, remains one other than that failure to tender dues which 
Congress has specifically provided shall be the sole defense under the amended 
statute. We, therefore, have no choice but to hold that the Respondent Union 
violated Section 8 (b) (2) and 8 (b) (1) (A) of the Act, as the Trial Examiner 
found. 

The Liability of the Respondent Company 


The Trial Examiner also found alternatively that the Respondent Company 
violated the Act by discharging Williams because it was aware of the fact that 


5At the hearing, the Respondent Union maintained that Williams’ membership was 
terminated on or about April 20 because of a March dues delinquency. 

*To the extent here material, the Articles of Association provide: ‘““Membership may be 
suspended or forfeited by nonpayment of dues, assessments, or fines by action of the Board 
of Employee Representatives.” 
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Williams’ alleged dues delinquency could not have been the basis for the Re- 
spondent Union’s demand on it that he be discharged. He rejected as an “after- 
thought put forward only after the Company had decided to yield to the Union’s 
demand for * * * Williams’ discharge,’ the contention that the discharge was 
partly motivated by the fact that Williams’ presence in the plant antagonized his 
fellow employees and thereby interfered with production. We are in substantial 
accord with these findings. 

We are satisfied, and find, that the Respondent Company knew, or had reason- 
able grounds for believing, that the Respondent Union’s request for Williams’ 
discharge was based on the fact that Williams had been expelled from the Re- 
spondent Union on April 12 for refusing to sign the non-Communist affidavit. 
This is so, in our opinion, whether the Respondent Company understood the 
Respondent Union's letter of April 29 to claim (a) that Williams was expelled 
from the Respondent Union on April 12 partly because he was delinquent in 
March dues, or, as appears more likely, (b) that some time after April 12 Wil- 
liams’ Union membership came to an end on account of his March dues arrears. 
Thus, in the former connection, it should be noted that by April 20 the Re- 
spondent Company had been advised by the Respondent Union itself that Wil- 
liams was expelled from membership on April 12 because he had failed to sign 
a non-Communist affidavit. Moreover, because it was deducting Union dues 
pursuant to an arrangement with the Respondent Union which called for the 
deduction of March dues on April 16, the Respondent Company manifestly knew 
that on April 12 Williams was not in arrears for March dues. 

On the other hand, if the April 29 letter from the Respondent Union appeared 
to the Respondent Company to claim that the Respondent Union was relying on 
a dues delinquency occurring after April 12 in its request for the discharge, we 
tind, as indicated above, that the Respondent Company knew, or had reasonable 
grounds for believing, that this was not the real reason. Thus, the Respondent 
Company knew at the time it received the letter in question that Williams’ mem- 
bership in the Respondent Union had terminated on April 12. This being so, the 
Respondent Union’s April 29 communication to the effect that a second termina- 
tion took place after April 12 presented the unrealistic position that a person 
who had ceased to be a union member by reason of expulsion could thereafter 
suffer another termination.’ Significantly, too, as already noted, the Respondent 
Company had invited such a reply by its letter of April 26. 

In view of all the foregoing, and the entire record, we conclude that the Re- 
spondent Company knew, or had reasonable grounds for believing, that the 
Respondent Union, in its request for Williams’ discharge, was relying on Wil- 
liams’ termination of Union membership for a reason other than his alleged dues 
delinquency, viz, his failure to sign a non-Communist affidavit. 

As to the Respondent Company’s additional motivation for the discharge, the 
record indicates that the discharge notice handed Williams on May 9 included 
the following language: 

“Apart from your membership in the Association your failure to sign the 
non-Communist affidavit has caused considerable distress among the employees 
of the Company, and has been a source of so much agitation that the normal 
harmonious relations existing among them has been affected. Under such cir- 
cumstances, we feel that you will find employment elsewhere happier.” 

At the hearing, when asked the reasons for Williams’ discharge, the Respondent 
Company’s Personnel Director Ehrhart replied that ‘The reasons as stated in the 
letter to Mr. Williams are the reasons.” We note, however, that although the 
Respondent Company argues that the agitation over Williams’ refusal to sign 
the aflidavit began in aJnuary and grew so “widespread” in April that Williams’ 
discharge was required to cure it, the decision to discharge Williams was not 
made until May 9. Moreover, it followed Ehrhart’s meeting with counsel for 
the Respondent Company, both of whom ultimately decided upon the discharge, 
concerning the receipt of the Respondent Union’s April 25 letter. Further, so 
far as the record shows, the only subject discussed at this meeting was Williams’ 
difficulties with the Respondent Union over his failure to sign the affidavit. In 
addition, the Respondent Company, by its letter of April 26, indicated to the 
Respondent Union that it was prepared to live up to its contractual obligation 
and discharge Williams because of a termination of Union membership, if such 
termination was due to his failure to tender dues. And, Levy, President of the 


™The fact that the Respondent Company may then have been unaware of the above- 
quoted portion of the Respondent Union’s Articles of Association does not alter this 


picture. 
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Respondent Company, ordered Ehrhart “a week or two” after April 26, or jus 
before May 9, “to contact our attorney and see what we might do that would he 
legal if we had to discharge” Williams. Although Levy testified that he was co; 
cerned at the time with “all of the things that were happening in creating ay 
unpleasant situation in the plant that interfered with operaions,” we consire 
significant that Levy instructed Ehrhart to learn what the Respondent Company 
might legally do if it had to discharge Williams, and that these instructions 
were given after the receipt of the Respondent Union's April 29 communicatioy 

We therefore conclude, as did the Trial Examiner, that the addditional reasoy 
asserted for Williams’ discharge was an “afterthought.” * In this connection, we 
note that the Trial Examiner relies considerably on the fact that Williams wags 
never advised by the Respondent Company that his refusal to sign the non 
Communist affidavit was causing disharmony among the employees and affecting 
their production. In its brief, the Respondent Company seeks to minimize its 
silence on this point by claiming, inter alia, as it did at the hearing, that Williams 
refusal to sign the affidavit was a fait accompli in January, and nothing could 
thereafter have been done about it. In any event, however, the lack of serious 
concern on the Respondent Company’s part about the effect of Williams’ failure 
to sign the Section 9 (h) affidavit is amply demonstrated by the fact that it at 
no time took steps to remedy the situation by way of warnings or appeals to 
Williams’ fellow employees who, from January to May, were allegedly engaved 
in debate over Williams’ refusal to sign the affidavit.’ 

Moreover, even assuming, contrary to our findings herein, that Williams’ 
discharge was actually motivated in part by the disharmony in the plant, we 
would conclude, as did the Trial Examiner, that the Respondent Company vio- 
lated the Act. It is well settled that where a clearly unlawful reason is one of 
the motivating causes of a discharge, the coexistence of a separate valid reason 
does not eliminate the unlawful aspect of the employer's action. As already 
found, the Respondent Company invoked the union-security contract against 
Williams at a time when it knew, or had reasonable grounds for believing, that 
the Respondent Union was requesting Williams’ discharge under the contract 
for a reason other than the nonpayment of dues. This unlawful application of 


® We find no merit in the exceptions taken to the Trial Examiner’s credibility findings. 
As set forth in Standard Dry Wall Products, Inc., 91 NLRB No. 108 enfd. 188 F. 2d 362 
(C. A. 3), the Board attaches great weight to the credibility findings of Trial Examiners 
insofar as they are based on demeanor, and accordingly does not overrule a Trial Exam 
iner’s resolution of credibility except where the clear preponderance of all the evidence 
convinces us that his resolution was incorrect. No basis for overruling him exists in this 
care. 

In its brief filed with the Board, the Respondent company refers to other conduct 
allegedly engaged in by Williams to the distraction of his fellow employees, such as pro 
fanity, insulting remarks to other employees, and foul characterizations of his employer 
While the Respondent-Company seems to suggest that this was also a consideration which 
prompted its action against Williams, it does not specifically made the contention. Indeed, 
we are persuaded that these were not the operative factors in the discharge. For, apart 
from the considerations relied upon by the Trial Examiner, such as his finding that Wi) 
liams did not make profane references to his employer, and the fact that the Respondent 
Company failed to issue a warning to Williams before discharging him, the alleged mis- 
conduct was not shown to have been known to those who made the decision to discharge 
Williams. It was not, as noted above, assigned as a reason for the discharge either in 
the discharge notice or at the hearing. 

*On February 10 the Respondent posted a notice which advised the employees, inter alia 


hat : 

“After any election, the electioneering, agitation, and rivalry must be put aside in favor 
of interests for the common good of all. It is expected that each and every one of you wil! 
settle down to business. Normal work under normal conditions will be required and 
necessary for the welfare of all of us.” 

It is admitted by the Respondent Company, and we find, that this notice was not aimed 
at the “discussions or agitation about Mr. Williams’ refusal to sign the affidavit” and 
that no action in that connection was taken either before or after February 10. The 
Respondent Company’s attempt to account for its inaction in this respect by claiming that 
from January to April it did nothing in the anticipation that ‘time would eure this situa 
tion,” and that, beginning in April, the agitation assumed such ‘‘widespread” proportions 
that any other action than the discharge of Williams would have been ineffective, is wholly 
unconvincing under all the circumstances. 
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the contract to effect Williams’ discharge requires our finding that the Respon- 
dent Company violated Section 8 (a) (8) and 8 (a) (1) of the Act. We so tind.” 


RECOM MENDATION 


Because of the Court’s expressed concern over the exercise of the Board's 
discretion in this case in remedying the unfair labor practices found herein, the 
Board is impelled to point out still another reason why the respondents should 
not be exonerated from the application of the Board’s usual remedy. Thus, even 
assuming that the Respondent Union had caused Williams to be discharged on 
May 16, the date the union-security provisions of the contract became effective, 
instead of on May 9, a week before, and that Williams’ March dues delinquency, 
and not his failure to sign the non-Communist affidavit, prompted the Respondent 
Union to seek his discharge, the violations of the Act, as found herein, would 
be clear. For the Respondent Union would have caused his discharge, and the 
Respondent Company would have knowingly discharged him, on account of his 
failure to pay dues during a period when, under the amended Act, he could not 
have been required to pay dues as a condition of continued employment. Such 
retroactive application of a union-security contract constitutes discrimination 
within the meaning of the Act.” 

Upon the basis of this Supplemental Decision and the entire record in the case, 
the National Labor Relations Board hereby respectfully recommends to the 
United States Court of Appeals for the Third Cireuit that paragraphs 1 (b) (1) 
and (2) and (2) (b) (1) of the Order issued by the Board on September 25, 
1950, and the related notice provisions, be enforced as issued. 

Sigried at Washington, D. C, 

[SEAL] NATIONAL LABor-RELATIONS Boarp. 

PauL M. Herzoc, Chairman. 
ABE Murpbock, Member. 
L, Sty_es, Member. 


NATIONAL LABOR RELATIONS Boarp 


MINUTES OF AUGUST 21, 1947 


The Board adopted the statement attached hereto, the delegation of powers 
contained therein to become effective August 22, 1947, with the provision that 
such delegated powers may be revoked by the Board at any time. Such powers 
as are vested in the General Counsel by statute, rather than delegated by the 
Board, are not the subject of revocation. 


PAuL M. HErzoa. 

JOHN M. Houston, 
JAMES J. REYNOLDS, Jr. 
J. COPELAND GRAY. 


MEMORANDUM DESCRIBING STATUTORY AND DELEGATED FUNCTIONS OF THE GENERAL 
COUNSEL 


The statutory jurisdiction of the General Counsel is defined as follows: 
“There shall be a General Counsel of the Board who shall be appointed by the 
President, by and with the advice and consent of the Senate, for a term of four 


-* See, for example, Butler Bros. v. N. L. R. B., 134 F. 2d 981 (C. A. 7), cert. den. 320 U. 8. 
789 ; Cupples Company Manufacturers v. N. L. R. B., 106 F. 2d 100 (C. A. 8) : Kansas City 
Power and Light Company v. N. L. R. B., 111 F. 2d 340 (C. A. 8); Lone Star Gas Com- 
pany, 52 NLRB 1058. Nothing in our discussion herein should be taken as an indication 
of the result the Board would reach in a case where, for example (@) a union had de- 
manded and obtained the discharge of an employee whose union membership had been 
terminated for failing to tender periodic dues and for other unrelated reasons, or (b) an 
employee had been discharged, because of the termination of his union membership, by an 
employer who has reasonable grounds for believing that the employee’s termination of 
union membership was due to his failure to tender periodic dues and to other unrelated 
reasons. 

1 Colonie Fibre Co. v. N. L. R. B., 163 F. 2d 65 (C. A. 2), enfg. 69 NLRB 589 and 71 
NLRB 254; Monsanto Chemical Co., 97 NLRB No. 77; The Eclipse Lumber Company, Inc., 
95 NLRB No. 59: General American Aerocoach Motor Coach Division et al., 90 NLRB 239: 
Hamilton-Scheu & Walsh Shoe Co., 80 NLRB 1496: Selig Manufacturing Company, Inc., 
79 NLRB 1144; New York Shipbuilding Corp., 89 NLRB 1446. 
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years. The General Counsel of the Board shall exercise general supervision 
over all attorneys employed by the Board (other than trial examiners and lega 
assistants to Board members) and over the officers and employees in the regiona} 
offices. He shall have final authority, on behalf of the Board, in respect of the 
investigation of charges and issuance of complaints before the Board, and sha\j 
have such other duties as the Board may prescribe or as may be provided | 
the law.” 


I. CASE HANDLING 


A. Complaint cases 


General Counsel has full and final authority to accept and investigate charges 
filed, to enter into and approve informal settlement of charges, to dismiss charges, 
to determine matters concerning consolidation and severance of cases before 
complaint issues and to issue complaints and notices of hearing. 

General Counsel shall appear before trial examiners in hearings on coi- 
plairt and prosecute as provided in the Board’s Rules and Regulations. After 
issuance of Intermediate Report by the Trial Examiner, General Counsel may 
tile exceptions and briefs and appear before the Board in oral argument, su)b- 
ject to the Board’s Rules and Regulations. General Counsel shall, upon dire: 
tion and in behalf of the Board, seek compliance with the Board’s orders ani 
make such compliance reports to the Board as it may from time to time require 

General Counsel will, upon direction and in behalf of the Board, petition for 
enforcement, seek temporary restraining orders and resist petitions for review 
of Board orders as provided in Section 10 (e) and (f) of the Act. The initia 
tion of proceedings suggesting contempt with reference to any matters pertain- 
ing to the enforcement of or compliance with any order of Board will be done 
only upon direction of the Board by General Counsel, who will thereafter appear 
and represent the Board in such proceedings in regular course. When directed 
to do so by the Board the proceedings described immediately above will he 
initiated by General Counsel without exception. Successive proceedings by way 
of appeal or on petition for certiorari will be prosecuted by General Counsel in 
his discretion unless directed to the contrary by the Board. 


B. Representation cases 


General Counsel is assigned and delegated full and final authority and respon- 
sibility, on behalf of the Board, to receive and process in accordance with the Act 
and in accordance with such regulations as may be prescribed by the Board, all 
petitions filed pursuant to Section 9 of the National Labor Relations Act as 
Amended, and Section 208 (c) of the Labor-Management Relations Act of 1947, 
when requested so to do either by the Board or the Federal Mediation and Con- 
ciliation Director, and Section 209 (b) of the above Act; and to enter into 
consent election agreements in accordance with Section 9 (ce) (4) of the Act 
subject to regulations prescribed by the Board. 

Phe authority and responsibility in representation cases herein delegated to 
General Counsel shall extend, subject to provisions of the Act and in accordance 
with the Rules and Regulations of the Board, to all phases of the investigation 
through the conclusion of the hearing provided for in Section 9 (c) and Section 
9 (e) (if a hearing should be necessary to resolve disputed issues), but all 
matters involving decisional action after such hearing are reserved by the Board 
to itself. In the event a direction of election should issue by the Board, the 
authority and responsibility herein delegated to General Counsel shall attach as 
to the conduct of the ordered election, the initial determination of the validity of 
challenges and objections to the conduct of the election and other similar matters, 
except that if appeals shall be taken from the General Counsel’s action of the 
validity of challenges and objections, such appeals will be directed to and decided 
by. the Board in accordance with such procedural requirements as it shall pre- 
scribe. If challenged ballots would not affect results and if no objections are 
filed within five days after the conduct of a Board directed election under the 
provisions of Section 9 (c) of the Act, General Counsel is authorized on behalf 
of the Board to certify to the parties the results of the election in accordance 
with regulations prescribed by the Board. 

Appeals from the refusal of General Counsel to issue a notice of hearing on 
any petition, or from the dismissal by General Counsel of any petition will be 
directed to and decided by the Board in accordance with such procedural require- 
ment as it shall prescribe. 

In election petitions filed pursuant to Section 9 (e) of the Act, General Counsel 
shall, under the foregoing authority and responsibility, conduct an appropriate 
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nvestigation as to the authenticity of the 30% showing referred to and upon 
yaking his determination shall proceed to conduct a secret ballot and, if there 
ire no Challenges or objections which require a hearing on behalf of the Board, 
ertify the results thereof as provided for in such section, with appropriate copies 
odged in the Washington files of the Board. 

In conducting elections pursuant to the provisions of Section 9 (e), General 
Counsel will be guided by the provisions of State statutes governing restrictions 
on union-shop contracts where such contracts are prohibited or when their 
requirements are in excess of those provided in the Act, but will not diminish the 
equirements of the Act. 


(. Jurisdictional dispute cases 

General Counsel shall exercise full and final authority and responsibility, on 
hehalf of the Board, for the full performance of all functions necessary to the 
accomplishment of the provisions of Section 10 (k) of the Act, but in connection 
therewith the Board will, at the request of General Counsel, assign to him for 
the purpose of conducting the hearing provided for therein, one of its staff Trial 
Examiners. This assignment and delegation of authority and the assignment 
of the Trial Examiner to the General Counsel shall terminate with the close of 
the hearing after which the Board will assume full jurisdiction over the matter 
for the purpose of deciding the issues in such hearing on the record made and 
subsequent hearings or related proceedings and will rule upon any appeals. 


D. Injunction cases 

General Counsel shall exercise full and final authority and responsibility, on 
behalf of the Board, for initiating and prosecuting injunction proceedings as 
provided for in Section 10 (j) and (1). 


II, SUBPENAS 


As granted in the Act and the Board’s Rules and Regulations, subpenas are 
sranted upon application. Applications for revocations of subpenas issued in 
connection with cases arising out of charges filed under provisions of Section 8 
of the Act will be ruled upon by the Trial Examiner or the Board. Applications 
for revocations of subpenas issued in connection with matters arising out of a 
petition filed under provisions of Section 9 of the Act will be ruled upon by 
General Counsel. 

Proceedings for the enforcement of subpenas issued at the instance of the 
General Counsel shall be instituted by the General Counsel where, in his opinion, 
such proceedings are necessary and desirable. Proceedings for the enforcement 
of subpenas issued at the instance of private parties shall be instituted by the 
General Counsel in the name of the Board but on relation of such private party 
who requested the subpena and the responsibility for the prosecution of the 
petition for enforcement shall rest upon the private party on whose relation the 
suit was instituted. 


Ill. RULES AND REGULATIONS 


Procedural and operational regulations for the conduct of the internal business 
of the Board within the area that is under the supervision and direction of 
General Counsel, will be prepared and promulgated by the General Counsel. 


IV. STATE AGREEMENTS 


Agreements affecting any of the States or Territories as contemplated in Sec- 
tion 10 (a) of the Act shall be negotiated by General Counsel but without au- 
thority to commit the Board in any respect until and unless the Board and the 
General Counsel shall join with the appropriate authorities of the State or Ter- 
ritory affected in the execution of such agreement. 


Vv. LIASION WITH OTHER GOVERNMENTAL AGENCIES 


There is assigned and delegated to General Counsel full and final authority and 
responsibility, on behalf of the Board, to maintain appropriate and adequate 
liaison and arrangements with the office of the Secretary of Labor with reference 
to the reports required to be filed pursuant to Section 9 (f) and (g) of the Act 
and availability to the Board and General Counsel of the contents thereof. 
General Counsel is delegated and assigned the authority and responsibility to 
maintain appropriate and adequate liaison with the Federal Mediation Board 
with respect to any functions that may be performed in connection with the provi- 
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sions of Section 208 (c) of the Act, and with the latter Board and any other 
necessary Governmental Agency with respect to functions which may be yer. 
formed in connection with the provisions of Section 203 (c) of the Act, and with 
the latter Board and any other necessary Governmental Agency with respect to 
functions which may be performed in connection with the provisions of Sectioy 
209 (b) of the Act. Likewise, General Counsel, on behalf of the Board, sha); 
maintain appropriate and adequate liaison with the Department of Justice jp 
connection with the functions of the latter under the provisions of Section 20s 
of the Act, particularly with respect to obtaining uniformity on the question of 
asserting jurisdiction. 


VI. ANTI-COMMUNIST AFFIDAVITS 


There is assigned and delegated to General Counsel full and final authority and 
responsibility, on behalf of the Board, to receive the affidavits required under 
Section 9 (h) of the Act, to maintain an appropriate and adequate file thereof, 
and to make available to the public, on such terms as he may prescribe, appro- 
priate information concerning such affidavits, but not to make such files open { 
unsupervised inspection. 


VII. MISCELLANEOUS LITIGATION INVOLVING BOARD AND/OR OFFICIALS 


General Counsel shall have the duty and responsibility to appear in any court 
on behalf of the Board to represent the Board or any of its or the Genera| 
Counsel’s agents unless directed otherwise by the Board. 


VIII. PERSONNEL 


In order to better insure the effective exercise of the delegated duties and 
responsibilities described above, General Counsel, subject to applicable laws 
and the Rules and Regulations of Civil Service Commission, is delegated ful! 
and final authority on behalf of the Board over the selection, retention, transfer, 
promotion, demotion, discipline, discharge, and in all other respects of all per- 
sonnel engaged in the field and in the Washington Office (other than Trial 
Examiners, Legal Assistants to Board Members, the personnel in the Informa- 
tion Division, the Solicitor of the Board and personnel in his office, the Execu- 
tive Secretary of the Board and personnel in his office, including the Order 
Section, and personnel engaged in assisting the Executive Secretary in carrying 
out his duties, and secretarial, stenographic, and clerical employees assigned 
exclusively to the work of the Members and the Office of the Executive Secretary ). 
In connection with and in order to effectuate the foregoing, General Counsel is 
authorized to execute such necessary requests, certifications, and other related 
documents on behalf of the Board, as may be needed from time to time to meet 
the requirements of Civil Service Commission, the Bureau of the Budget, or 
any other Governmental Agency. 

Included in the Washington personnel over whom the General Counsel has 
full and final authority as defined above, are those engaged in administrative 
functions, such as personnel actions, budget, accounting, library, telephone sery- 
ice, procurement and allocation of space, mail, files, messengers, payrolls, and 
such other functions as normally fall within the accepted term “housekeeping” ; 
provided, however, that such authority shall be exercised with respect to indi- 
viduals directly and primarily engaged in personnel or budget functions only 
with the concurrence of the Board. General Counsel will, however, provide 
such of the above services as are required by the Board in the conduct of its 
administrative business at all times so as to meet the requirements of the Board. 


Ix 


To the extent that the above-described duties, powers, and authority rest by 
Statute with the Board, the foregoing statement constitutes a delegation of such 
duties, powers, and authority whether or not so specified. ~ 

Chairman McConnetx. This will conclude the hearings as far as 
Mr. Herzog’s testimony is concerned, and we will now hear from Mr. 
George J. Bott, General Counsel of the National Labor Relations 
Board, and I thank you, Mr. Herzog. 
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Mr. Herzoc. May I thank the members of the committe for the 
patience with whic +h they questioned me and listened to the answers I 
atte mpted to give the committee. 

Chairman McConneun. Mr. Bott, we are pleased to have you here, 
and I see you have submitted a statement of about 24% pages. Would 
you care to submit the statement and then summarize the contents of 
your statement, or would you rather read it / 

" Mr. Borr. I would like to read it, Mr. Chairman. I think it would 
be difficult to summarize it. I think that I could hit the high points, 
but I would like to read it, and perhaps read it fast. 

(Mr. Bott subsequently submitted additional information, which is 
made a part of the printed record at the close of his testimony. ) 
Chairman McConnetu. All right. Will you proceed, Mr. Bott. 


STATEMENT OF GEORGE J. BOTT, GENERAL COUNSEL OF THE 
NATIONAL LABOR RELATIONS BOARD 


Mr. Borr. Tam ace ompi anied here by Mr. Samuel V. Merrick, special 
assistant to the General Counsel. 
Mr. Chairman and gentlemen of the committee, my name is George 
J. Bott. I have been General Counsel of the National Labor Rela- 
tions Board since September 1950, following 13 years of service with 
the agency. From 1935 to 1937, I was law clerk to Judge Charles H. 
Moorman, of the United States Court of Appeals for the Sixth Circuit. 
In 1987 I joined the staff of the National Labor Relations Board. 
From 1937 to 1948, I was engaged in trial-attorney work in the field 
and related case-clearance work here in Washington, and also served 
as director of the Kansas City and Chicago regional offices. In 1948 
I was appointed Associate General Counsel of the Board, in charge of 
all field operations, by my predecessor, Mr. Denham. I occupied this 

position until appointed General Counsel by the President. 

I feel honored and grateful for the opportunity you have given me 
to appear before you today. 

In the Labor- Manage ‘ment Relations Act of 1947, Congress made 
the National Labor Relations Board the subject of an experiment. in 
administrative agency organization. In general, the judicial fune- 
tions were separated from the investigating and prosecuting functions 
by setting up an independent office of the General Counsel, with final 
authority for the investigation and prosecution of cases and with 
supervision over all of the field offices and, with certain exceptions, all 
personnel of the agency. I think you are entitled to know at the outset 
that I believe wholeheartedly in this separation of functions and that 
I think it has worked effectively and efficiently. 

Mr. Gwtxn. Mr. Bott, did you happen to be present this morning 
when the Chairman of the Board, Mr. Herzog, testified on that point / 7 

Mr. Borr. I was, Mr. Gwinn. 

Mr. Gwrxy. You still want to be wholeheartedly in favor of the 
separation ? 

Mr. Borr. Yes. I was somewhat taken aback by the statement and 
I think my surprise will become more apparent from the rest of the 
statement I will make, Mr. Gwinn. 

This does not mean that there have not been disagreements bet ween 
myself and the Board members. Wherever there is independence, 
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there is, of course, bound to be disagreement. Some of these }\,)\, 
been serious. But they have been fought out where they should ). 


fought out, either in my office or in the Board’s meeting room. Noy» 


of them has been a matter of public display, however, and I beliey, 
that public confidence has never been impaired by these controversies 

I hope that my testimony here will serve a double-barreled purpose: 
To make clear to the members of this committee just how the Office of 
the General Counsel operates; to give you at least a bird’s-eye vie, 
of how it has discharged its responsibilities; and to be of whateve: 
assistance I can in helping you to perform your function of forny 
lating the labor policies of this Nation. Let me say at the outse 
that I am fully aware of the desirable principle that a judge shou|d 
not sit upon a case involving his own interests. 1 do not know hoy 
this can be avoided, however, insofar as I will be discussing tly 
operations of my own office. I hope what I have to say will not re 
flect undue pride concerning the job that we of the General Counsel's 
Office have performed. 

1 have had personal experience and contact with every phase of t\,. 
Board’s operations during its evolution from an agency which coi 
bined the functions of judge and prosecutor in the Board members 
to one in which these functions have been separated as between the 
independent General Counsel and the Board members. On the basis 
of this experience, I am convinced that the separation of functions 
has worked to achieve three very important improvements in ad 
ministration of the labor-relations law: 

1. It has been my experience that the public now has increased 
confidence in the fairness and integrity of the agency’s decisional pro: 
esses. No longer do people doing business with the Board fear tha‘ 
the very prosecution of the case by the agency means that the dec: 
sion will inevitably be made against them. This is so because they 
know that the prosecutions are now carried on by an independent 
agent, wholly uncontrolled in that function by the Board member: 
who decide the cases; and that the decisions are made by Board mei 
bers who know nothing about the case except what they read in the rec 
ord and the briefs of the parties. I cannot overemphasize that in a con 
troversial field like labor relations, this feeling of confidence in fair 
ness of procedure is crucial. At the same time, by retaining the Ger 
eral Counsel as a part of the agency structure, although complete!) 
separate and independent from the judicial side of the agency, the 
administrative law approach of the act has been retained. More 
over, the separation has enabled the General Counsel to obtain know]- 
edge of the impacts of Board decisions and statutory problems ge 
erally in a way that would be difficult and perhaps impossible without 
a separation of functions. For the Board members would be in the 
position of discussing situations and problems that they will later be 
called upon to decide in their quasi-judicial capacities whereas, of 

course, no such limitations fetter the General Counsel’s inquiry into 
the practical impacts of the statute in operation. 

2. A second advantage of the separation of functions under the 
Taft-Hartley law has been that it has permitted, in my opinion, a more 
vigorous and healthier development of the law than would be possible 
without it. The General Counsel’s independence has enabled him to 
prosecute cases on the edges of established principles or seek to obtain 
reversals of erroneous principles. This would be impossible if there 
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were no independent General Counsel to authorize the prosecutions 
because the Board members could stifle cases before they were even 
begun. 

3. A third important advantage of the separation of functions is 
that it has permitted great procedural reforms in case handling. We 
all know that single, centralized responsibility works better than dif- 
fused responsibility when it comes to day-to-day administration of 
any kind of organization. Five or seven heads may be better than one 
when it comes to making judicial determinations; but when it comes 
to administration of policy, concentration of responsibility is besi. 
Nowhere has this been proved as clearly as it has been in connection 
with improved and speedier methods for case handling as a result of 
the fact that the General Counsel rather than five Board members 
has charge of field operations. 

3efore I proceed to document these assertions, I think you will want 
to know something about the structure of the General Counsel’s Office 
and how it works. 

The principle units of the General Counsel’s Office are the 28 re- 
gional offices located in the major cities throughout the country. I 
have a small staff in Washington which helps me direct the activities 
of these field oflices. 

These field offices are the Agency’s front line. All charges and peti- 
tions under the act, that means all cases of any kind under the act, are 
filed with the regional offices. Ninety percent of all unfair-labor- 
practice-charge cases, and 80 percent of all election cases are disposed 
of in the field by informal methods without ever being seen in Wash- 
ington. 

The regional director has full authority to act in all these matters, 
although he, of course, operates within broad policies laid down by me, 
and he may, if he wishes, seek advice from the General Counsel on 
matters where the application of the policy to novel cases is not clear. 

When a charge alleging a violation of the law by an employer or by 
a union is filed with the regional office, the regional director investi- 
gates it to determine whether it has merit. If he is satisfied after 
investigation that the charge lacks merit, he will dismiss it. The 
charging party may then appeal from the regional director’s dismissal 
to the General Counsel. If the charging party takes this appeal, the 
entire case is transferred to Washington. It is at this point reviewed 
for me by the Appeals Division of my Washington organization. The 
case, after analysis by this Division, is given a full-dress presentation 
to the General Counsel’s advisory committee. 

Chairman McConnetu. I would like to ask a question there. You 
do not hire these regional directors, do you? 

Mr. Borr. Yes and no. I appoint them, subject to confirmation by 
the Board. I have appointed two since I became General Counsel and 
those appointments were immediately ratified by the Board. The 
Board in its last delegation to me reserved to itself the right to approve 
any appointment. Now, if you are talking about legally, Congress- 
man, it is doubtful in the statute whether I have any legal appointive 
power. I think that that could be reserved to the Board. I actually 
made the appointment and the Board ratified it. 

Chairman McConne.t. In case you wished to remove any of them, 
what procedure do you follow then ¢ 
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Mr. Borr. Well, we have not thought of removing a regional diree- 
tor. If I wanted to remove field personnel generally, I do that 
without consulting with anyone. But if it came to a question of 
removing a regional director, after having gotten reasonable grounds 
to take that action, as I read the agreement between the Board and 
myself, I would have to get the Board’s approval of my acts. I do 
not think that that is a good part of the statute. 

Chairman McConneti, You can remove no regional director in 
whom you lose confidence without the consent of the Board; would 
that be correct ? 

Mr. Borr. That is right, sir. 

The advisory committee which goes over these appeals consists of 
three associate general counsels. 

After full exchange of all possible views and a thorough discussion, 
the committee makes a recommendation to the General Counsel. 

This recommendation, together with the detailed case analysis, is 
brought to my desk where it receives my personal and careful atten- 
tion. I want to emphasize that in the usual case the General Counse] 
has not participated in the original decision to dismiss the complaint, 
which was the exclusive responsibility of the regional director, and 
that the General Counsel becomes familiar with the case for the first 
time at the appeal stage. Thus, a charging party’s appeal receives 
a completely objective review, independent of the action taken by 
the region. There are, of course, exceptional circumstances where 
I might learn of a case which involves important policy considerations, 
but in these matters precautions are taken to insure the same objec- 
tive, impartial review which we guarantee in all matters. As a fur- 
ther safeguard of the rights of parties involved in these cases, the 
General Counsel publicizes his decisions on these appeals. I think 
it is necessary and healthy that these opinions be made public so 
that all may know how and why we decide our cases. This also 
serves to inform the public as to the meaning of the law and how it 
is being administered. In the 30 months since I became General 
Counsel all of these decisions on appeals, esiey 600, have 
been published and distributed for press circulation. 

It has been suggested that this system, which gives the General 
Counsel final authority in issuing complaints, concentrates too much 
power in one man. In my opinion, this is a mistaken view. The 
regional directors in the General Counsel’s office today have no more 
authority in this connection than do the various United States 
attorneys in their prosecution of cases. The chief difference between 
the present system and the former system under the Wagner Act is 
that in those days cases which required Washington clearance were 
handled by an anonymous committee of employees appointed by the 
Board. The Board, then as now, was much too busy with its ju- 
dicial functions to be able to give the required attention to this work. 
Today, however, the issuance of complaints is the responsibility of 
an official appointed by the President and confirmed by the Senate, 
and whose principal function is to give attention to these matters. 

If the regional director decides there is merit to a charge, or if 
he is reversed on appeal by the General Counsel, he issues a complaint. 
He then prosecutes the case before a trial examiner of the Board. 
This trial is conducted in substantially the same way as are con- 
ventional trials of cases at law. 
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The Board, exercising its judicial function, makes findings of fact 
and conclusions of law and issues an order if it finds a violation. 

The General Counsel has the responsibility to see that the Board’s 
order is carried out. This is, of course, accomplished by the regional 
director for the region in which the case originated. In a substantial 
number of cases the employer or union involved in the case voluntarily 
complies with the Board’s order. However, in most of the cases which 
require Board decision, the respondent desires a review of the Board’s 
order by the courts. If so, it is the General Counsel’s responsibility 
to apply to the courts for enforcement of the Board’s order, and to 
present and defend the Board’s position in the courts. In my opinion, 
my private views as to the correctness of a decision or its underlying 
principles should not be permitted to control my discharge of this re- 
sponsibility. As I conceive it, the statute does not contemplate that 
the General Counsel should be the censor or should have veto power 
over Board decisions. If it were otherwise, the judicial function of 
the agency, which belongs to the Board, would be subordinated to 
the prosecutor. ‘This would be in total disregard of the basic concept 
of the Taft-Hartley law to separate these two functions. 

You will observe from this description of the General Counsel’s Of- 
fice that the Board never sees a case until it comes to it for decision 
ona formal record. Before that, the case is exclusively handled by an 
independent prosecutor acting free of any restraint or influence by 
the judicial branch of the agency. This separation of functions has 
been the most important factor in restoring public confidence in the 
fair prosecution of cases before the Board. We no longer get the 
complaints we used to that the Board has prejudged a case and that a 
fair hearing will not be accorded the parties. 

I want to document now the statement I made at the beginning of 
my presentation to the effect that I believe one of the most important 
consequences of the separation of functions is that is has produced a 
vigorous and effective prosecution. As General Counsel, free from 
subordination to the judicial arm, I have been in a position to examine 
critically the theories announced by the Board and, where appropriate, 
to challenge them by presentation of cases in the context of new fact 
situations. 

A unified agency with a subordinate prosecutor tends, once it has 
decided a theory of law, to take cases in that category only if the 
theory fits, and to group cases within the theory which might better 
have been distinguished. The separate prosecutor by probing the law 
at its outermost limits may continuously present the judicial arm with 
situations which challenge its past theories from a new perspective. 
This exploration of the law and this challenge of the judicial inter- 
pretations under it provide full assurance that the intent of Congress 
will be effectuated. Moreover, the General Counsel, by issuing com- 
plaints which explore the periphery of the law, offers to the parties 
an opportunity to obtain full considerations of their positions not only 
before the Board but in the courts. This feature of the General 
Counsel’s independence has been especially important during the past 
6 years since the passage of the amendments in 1947 which greatly 
broadened the scope of the National Labor Relations Act. 

I shall not burden you with details but a few examples will, I think, 
illustrate what I have in mind. 
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In one case involving aggravated and widespread acts of violence 

and intimidation by the agents of a labor union designed to prevent 
employees from going to work, we sought a broad cease “aa desist 
order which would run against the union not only with respect to its 
activities among the employees of the particular company, the one 
particular company, but also with respect to similar activities against 
employees of other companies within its jurisdiction. The Board at 
first declined to make the remedy we had urged. A little later we 
tried again, however, and this time we were successful in obtaining 
a broad order. 

Mr. Gwinn. At that point, would you like to explain your theory 
of how the Board did what it it did. Did it have a prejudged attitude, 
or what ? 

Mr. Borr. I do not account for it by a prejudged attitude or any 

bias or anything like that. It was a novel theory. We had only 
one precedent, a precedent involving an employer in which the court 
gave us an order which applied to all of the employees of the employer 
no matter where they were situated. The company had about 8 plants. 
We had unfair labor practices in 5 or 6 plants. We asked in view of 
that pattern of unfair labor practices to restrain the employer from 
committing unfair labor practices against his employees in any of his 
plants. When we received the case involvi ing the union going around 
shutting down operations of employers in that ter ritory, we res alized by 
just getting a settlement agreement with the union or an order which 
said, “Do not interfere with the employees of A company or B com- 
pany,” 3 months from then or 2 weeks from then the union would be 
over at the employee of D or E or F doing the same thing. I think, 
parenthetically, we have to have as much imagination in this business 
as the opposition, or our respondents. So we urged the Board to 
give us an order which would cover the union’s interference with the 
rights of employees any place in that county, or in a number of 
counties. We did not put it across at first. I guess they did not 
see it or we maybe did not have as much of a pattern of unfair labor 
practice. We did not drop it, however, we urged it again in a better 
case, in which the pattern was clearer, perhaps, ‘and the Board adopted 
that remedy and it has been sustained by the Circuit Court of Appeals 
for the Third Circuit. 

Another example of the General Counsel’s vigorous attempts to 
clarify the law involves the Board doctrine, approved by a Court 
of Appeals, permitting so-called struck work or hot-goods contracts. 
These clauses provide generally that the employees shall not be required 
to handle goods of a nonunion substandard or struck employer. In 
one case, a majority of the Board upheld the union’s refusal to handle 
struck goods under such a contract. The Board held that the secondary 
employer had agreed in advance to the refusal by his acceptance of 
the clause. The General Counsel since has authorized a number of 
cases involving this ruling, in an heme to limit or clarify the 
doctrine. 

I will say here on that point that our reasons were essentially this: 
The Board’s decision was a split decision. The facts are not clear 
in the case as to whether the reason for the decision which permitted 
the secondary boycott was that the employer with the contract was 
acquiescing in the union’s conduct. We tried a case in which he was 
not acquiescing in the union’s conduct, but nevertheless the contract 
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was put in the record by the union asa defense. That is a little distine- 
tion and it will give the Board another opportunity to clarify this 
whole situation. 

It is important to the parties involved. The struck-work provisions 
are Very Important. The unions are now asking for them and they 
have been for some years, asking to get them in their contracts. We 
do not know or personally I think that a clause of that kind in a 
contract by agreement is all right. The employer has the right to 
tell his employees what to do or what not to do. But we do not 
know whether a union could strike for that clause. We have no law 
on that. By pushing these cases, and probing, as I say, it will give 
the Board an opportunity to make the law on the subject. 

Still another example of this approach involves the question 
whether railroads and boards of education and other organizations 
that are exempt from the statutory definitions of “employer” and 
“person” are protected nevertheless against certain strikes under the 
secondary boycott provisions of the statute. Although the Board has 
read the definitions strictly, 1 court of appeals has disagreed, and 
the General Counsel’s office has authorized 2 further prosecutions. 
Both cases are awaiting Board decision. One of these cases involves 
a contract with the Army Engineer Corps for the construction of 
defense installations to protect the Pittsburgh area from air attack. 
In the other case, the construction of a municipal airport is involved. 

Further examples of situations where the General Counsel’s inde- 
pendence has enabled him to authorize prosecutions designed to clarify 
or reexplore previous Board holdings have arisen in connection with 
the development of the law of permissible picketing. For example, 
we have authorized prosecutions to determine the circumstances and 
extent to which a union may picket a struck employer's trucks at 
his ecustomer’s place of business. Similarly, complaints have been 
wuthorized with a view to clarifying the Board's differentiation in 
its decisions between primary and secondary strike and picketing 
activity. 

Still another area in which the independent General Counsel’s Of- 
fice has been able to make contributions to the development of the 
law as Congress intended is in the field of the closed-shop ban. 

In some industries the closed-shop practice has been characteristic 
of the bargaining relationship for many years. It has not been easy 
for those affected, or for the Government, to change habits of thought 
and action developed over decades The Office of the General 
Counsel has maintained a consistent policy, however, throughout its 
more than 5 years of existence, in its efforts to carry out the intention 
of Congress wherever the issue presented itself . 

I think I may give you this word of caution in this connection. 
In various labor-relations periodicals and occasionally in the press 
I see from time to time statements that Congress’ efforts to prohibit 
the closed shop have been largely ineffective and that large segments 
of some industries are substantially ignoring the law’s clear mandate. 
I must emphasize to you gentlemen that ours is an agency which can 
only act when private citizens file charges with us. We cannot under- 
take investigations on our own. We have not the broad powers of 
investigation of a detective bureau. 

Nevertheless, the record shows that the closed-shop ban has been 
vigorously enforced and has had a very significant importance in con- 
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nection with protection of the individual's right to work. Our re 
ords are full of cases in which individuals have filed charges attack. 
ing closed-shop conditions and resulting discriminatory treatmen 
In every instance of this type, where the charge had merit, the Genera) 
Counsel’s Office has either obtained settlements restoring the man 
his job with back pay or has vigorously prosecuted the case. This 
type of case accounts for between 500 and 600 cases a year, which js 
over 50 percent of the charges filed against labor unions each year, 

I have given you illustrations from our experience in administering 
the sections of the act which deal with unfair labor practices com- 
mitted by unions since this is the new part of the law and I though 
therefore, that you would be most interested in developments of tha: 
phase. The sections which deal with unfair labor practices com. 
mitted by employers are in general the same as they were under the 
Wagner Act. You must not, however, take my failure to dwell on 
these sections as an indication that we have been remiss in protecting 
the rights of unions and employees against unfair labor practices }) 
employers. On the contrary, we have been equally vigilant to safe- 
guard the rights of employees against unlawful practices of employers 
Of the 28,000 unfair labor practice charges filed since the enactment 
of the Taft-Hartley Act, over 75 percent have been against employers. 

I have, of course, given you but a few of a great many cases illus- 
trating the vigorous probing of the law which only an independent 
General Counsel is free to conduct. Everything we have done is 
a matter of public record. I am proud of that record. If there are 
any cases in which you are interested, our files are open to this com- 
mittee and the public—by “the public,” I mean our decisions on appeal 
are open and we invite your scrutiny. 

This committee has been hearing a good deal about the problem of 
delays in Board cases. We are painfully aware that this is still our 
most critical problem, as it has always been. In this field, delays do 
not solve labor disputes, and the old case is usually a dead one. There- 
fore, it is entirely proper that you should be so much concerned with 
this point. 

We have docketed some 78,000 cases in the regional offices since the 
passage of the Taft-Hartley Act. Of these, 28.000 have been unfair 
labor practice cases and 50,000 have been election cases. In addition, 
we have handled over 50,000 union-security election cases. Ten thou- 
sand employees have received offers of reinstatement to their former 
jobs, and 16,000 employees have received nearly $6 million in back 
pay. At the present time, we are getting cases at the rate of ap- 
proximately 16,000 a year. 

This is a staggering caseload for a field staff of approximately 
780 persons to handle. I might say at that point that of those 780 
persons, about one-half or a little less than one-half are clericals, and 
the rest are your lawyers and your investigators. About 380 are in- 
volved. However, our production performance is improving every 
year and today there are 450 fewer charge cases pending in the re- 
gional offices under preliminary investigation than we had on Feb- 
ruary 1, 1951. That was 2 years ago. Today there are only 336 
representation cases pending in the regions awaiting hearings or 
elections, as compared with 1,203 2 years ago. As I stated at the out- 
set, I believe the independent status of the General Counsel under the 
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ict has made it possible to move faster with our cases and handle them 
more efficiently. 

I guess one might say that Iam a kind of fanatic on case handling. 
[do not think it can be stressed too much. During my years with 
the agency, speeding up case handling has always been foremost in my 
thoughts. During the past 214 years I have placed special additional 
emphasis on achieving a more e flicient and effective administration of 
the act. Our present improved level of efficiency is due in no small 
part to streamlined procedures that it has been possible to place in 
operation with a minimum of pulling and hauling—one of the great 
ulvantages of the present separ: ation of functions. 

So far as representation cases, the election cases, are concerned, 
delay is no longer a real problem, In the first place, in the last 5 years 
we have obtained consent election agreements in approximately 75 
percent of those cases in which elections are held. Any delay involved 
here is negligible. 

Only 20 percent of all election cases filed require Board decisions. 
In this category we have made dramatic strides forward. During 
the last year “under the W: agner Act it took an average of 151 days to 
process a case from the filing of the petition in the regional office to 
the decision by the Board. This time has now been reduced to 69 days. 
As recently as 1951, it took an average of 41 days from the filing of 
the petition to the notice of hearing. As a result of new procedures 
which I put into effect in early 1952, however, this elapsed time has 
now been drastically cut to 4 days. That is from 41 days to 4 days. 
Consequently we were able Ae conduct almost 7,000 elections last year 
involving some 800,000 voters. We have received very few complaints 
regarding this aspect of our operations, although we certainly are not 
resting on our laurels. 

What is the situation with respect to unfair labor practice cases? 
The most important thing to remember here is that only 6.5 pe recent of 
all such cases are contested all the w ay to decision be fore the Board. 
This means that only about 325 cases of the nearly 5,000 that we expect 
to receive this year will be contested before the Board. It is some of 
these cases about which you may receive complaints from time to time. 
But I want to emphasize that over 90 percent of all cases are disposed 
of informally in the regional office. This type of case is handled effi- 
ciently and speedily, on the average being disposed of 73 days after 
filing. ‘Those are the ones which are disposed of in the regional offices, 
in 73 days on the average. This contrasts with the 92 days similar 

cases took in the last year of the Wagner Act. 

Nevertheless, there is no avoiding the fact that some of these cases 
do involve long delays. This is largely a question of personnel and 
hudget requirements. It should be understood, however, that some 
cases are difficult and just naturally take a long time. In others, the 
parties take full advantage of their rights under our judicial system 
to engage in long, time-consuming litigation before the Board and in 
the courts. 

We have, however, registered important gains in cutting down case- 
handling time. ‘The lapse of time from charge to complaint averaged 
220 days in 1950. This has now been reduced so that complaints were 
issued during January on the average of only 125 days after filing of 
charge. T hat is the time from the time of filing the case until you are 
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ready to go to trial. It used to take 220 days. This has now bey, 
reduced so that complaints which were issued during last Janiary 
took only 125 days from the filing to the issuance of the complaint. — 

Now, a filing will vary. Next month it may be up to 135 days, 0 
140 days, or 150 days, but there has been a gradual cutting there and 
we are beginning to see light and we think we can continue to do that, 

Productivity, how much work the people do, of our field persone! 
has increased approximately 33 percent in the last 4 years. As 4 
result of this increased efficiency we closed approximately 2,100 more 

vases in 1952 than we did in 1949 with a staff only two-thirds as large 
as it was 4 years ago. 

During the last year, we have also been able to cut nearly 100 days 
from the time required to file a petition for enforcement of a Board 
order in court. And we have been able to persuade several courts of 
appeals to set our cases down for argument more quickly than had 
been their practice in the past. The result has been that in two circuits 
‘“ases are now argued and decided sometimes as much as 6 monthis 
sooner than heretofore. 

I might say at this point that we are the best customers of the circuit 
court of appeals. I think the only other administrative agency or 
quasi-administrative agency that comes near us is the Tax Court. \We 
had 260 cases in the court of appeals last year, and I think the Tax 
Court had 262. We have got more cases in the court of appeals than 
all of the other administrative agencies combined. That is an indica- 
tion of the size of the job. 

Secondary boycott and related cases under section 8 (b) (4) have 
ulways had the highest priority and have never presented any real 
problem of delay. These cases, under section 10 (1), get priority 
handling at all stages, and are the subject of mandatory applications 
for injunctions in the Federal district courts. I maintain here in 
Washington what one might call a fire squad whose business it is to 
cdlispose of these cases with the greatest possible dispatch and efficiency. 
Here again the separation of functions and centralization of investiga 
tive responsibility makes possible speedy handling which, I believe, 
would be impossible if the cases had to be presented to the Board mem 
bers and approved by them before we could move. At the same time, 
we have avoided many of the abuses that frequently attended use of 
injunctions in labor disputes in the past and that caused many people 
to oppose them. I think any informed observer will agree that the 
injunction procedures under section 10 (1) of the Taft-Hartley Act 
are very different from those that resulted in passage of the Norris- 
LaGuardia Act. 

A committee of field personnel is now engaged in a far-reaching 
study of our complaint case procedures, comparable to a study which 
resulted in such dramatic improvements in representation case han- 
dling. I am confident that with adequate personnel in the regional! 
offices, coupled with the further improvements I know we can make, 
that I am positive we can make, the time from filing of charge to 
issuance of complaint can be reduced to 90 days or less. However, I 
think the committee should understand that such factors as avail- 
ability of trial examiners, the hearing examiners and the judges that 
go out to hear the cases, and the problems at the decisional level are 
beyond my control. 
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We are also studying the whole area of pretrial procedures to see 
if steps can be taken with respect to pleadings and related matters 
which will sharpen the issues at the hearing. In this way we may be 
able to minimize irrelevancies which may on occasion burden our ree- 
ords and delay Board decisions. 

You will observe, if you have not already observed, that I have not 
made any proposal for changes in the statute. I have withheld com- 
ment on substantive legislative changes because these matters involve 
questions of policy which are, of course, your responsibility. 

A number of procedural changes have suggested themselves to me. 
But these involve matters of a technical nature which would be pri- 
marily of interest to the professional members of your staff rather 
than you as policy makers. Moreover, I believe the procedural im- 
provements which I have in mind will be essentially noncontroversial. 

I think, therefore, these matters may be left for later discussions 
at the convenience of the committee. I hope that you will feel free 
to call on me and my staff for any assistance you believe we may 
properly provide. 

I would like to add here that although I have not made any pro- 
posals for changes in the statute for the reasons I indicate and for 
various other reasons, they are difficult to make, they are difficult to 
diseuss. Perhaps with a group that has not decided for itself or in- 
dividually what changes it is interested in, we do not have a bill here, 
gentlemen, in this House. I have looked at 25, perhaps, proposals for 
changes in the Taft-Hartley law, and I looked at them pare and I 
made a slight study of them and I don’t know which ones the commit- 
tee is interested in. But with those caveats and qualifications, al- 
though I will try to avoid matters which are too controversial, I don’t 
expect to and I will welcome any questions vou have to ask me on that. 

I hope my comments have been helpful to you. As I stated at the 
beginning, although I grew up in the atmosphere of a commingling 
of the functions of prosecutor and judge in the conventional adminis- 
trative agency setup, my experience under Taft-Hartley has convinced 
me that the existing separation of functions is a vast improvement 
over that system, at least insofar as the administration of a labor 
relations statute is concerned. 

Separation has worked to restore public confidence in the integrity 
of the Board’s processes. It has permitted vigorous and independent 
prosecutions. It has enabled efficient and speedy administration 
through centralized responsibility. It was the judgment of Con- 
gress in 1947 that separation of functions would insure these goals. 
It is my firm conviction that the record of the General Counsel’s Of- 
fice demonstrates that Congress judged wisely. 

Thank you very much, Mr. Chairman. 

Chairman McConne.i. Mr. Bott, it is our intention, of course, to 
ask you questions, as far as the members of the committee are con- 
cerned. In order that the members themselves may know just what 
we plan, it is our thought to rise as soon as Mr. Barden has finished 
his questioning. Mr. Barden has to leave on a matter of congres- 
sional business in his district and will not be with us the rest of the 
day. It is only fair that he be given the opportunity to question you 
before he leaves. 
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Then, it is our plan later on this afternoon, after Congress finishes 
its legislative schedule, for us to reconvene and resume the question- 
ing at that time. 

With that background, I will call on Mr. Barden at this time. 

Mr. Barpen. Thank you, Mr. Chairman. I appreciate that con- 
sideration. I will try to be as brief as possible. 

Mr. Bott, you doubtless know that I was interested in the writing 
of this law and interested in the passage of this law. We tried to work 
out as best we could, with what information we had, a fair law. ‘That 
was our intention. We did not get much help, but that was the goal 
we sought. 

It is our intention now, if we can, to improve it and make it fair to 
everyone. ‘That is what we want todo. That is what the American 
people want. 

Now, my questions will not be directed at the conduct of your office. 
I have been one who from the very beginning has advocated the 
separation of the Counsel’s Office from the Board, and I could relate 
enough evils that would make a list as long as from here to the back 
of the room against the change of the present policy. 

Now here is something that is of much more importance than the 
average person sitting behind a desk in Washington realizes. 

Government is made either popular or unpopular by those people 
with whom the average citizen comes in contact, and not by the man 
sitting behind the desk in Washington. ‘The thing I am interested 
in is those people that I understand you have out in the district. They 
are not doing a good job of what you might call public relations or 
fair relations with the people with whom they deal. Now, do I under- 
stand that you are responsible for all of these people? 

Mr. Borr. 1 absolutely am, Congressman. 

Mr. Barpen. What method do you have of checking their conduct 
and their treatment of people with whom they come in contact ? 

Mr. Borr. First, of course, if they are unfair or give the appear- 
ance of unfairness, we usually hear about it. We hear about it from 
the people who have the cases, the employers and the unions. I want 
to say parenthetically, but not to avoid your question, that it is a very 
controversial field. Every case is like a world series to the employers 
and the unions, and the umpire is always wrong when he calls the 
balls and strikes. You know that. I just make that qualification. 
But Lam not avoiding your point. 

When we get the complaints, we investigate them, and we try to do 
a good job of it. We hear from Congressmen, and we hear from 
the public generally. We have regional directors who are primarily 
or first in charge of those men. ‘Those regional directors are super- 
vised by us. We have three assistant general counsels who inspect 
our regional offices, and they inspect them not just to see how much 
of a backlog they have, but they inspect them to see whether they are 

doing a job. 

Their job is to get familiar with and acquainted with all of our in- 
vestigators and attorneys in the field and to know them by their 
first name and knew them well, to know their own private problems, 
to know how they handle themselves, and so on. We supervise, Con- 
gressman, I assure you of that. We supervise by actually going to 
the regional offices. They are not off there by themselves and 
unattended. 
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Mr. Barpen. Let me say this: If I thought you could not do a better 
job than has been done in that field, I would launch today a fight to 
remove you from ollice, although I am very much impressed with 
your statement. I have not just rumors, I have absolute knowledge 
of what is going on. 

A person who is now in the employ of your oftice, I understand, if 
you are responsible for this, walked in and made a statement like 
this: “Mar. MacCormack asked if I had not had sufficient time to get 
the information, and I replied, ‘No; we have been too busy to get 
everybody together, and so forth. Then Mr. MacCormack made the 
statement that, ‘You had better get the data and get it damn fast.” 

I read to Mr. Herzog yesterday a very horrible illustration of a man 
coming in who took the attitude that he was the United States Goy- 
ernment. You will not get those complaints from the people against 
whom the petition is filed or the complaint is filed, because those 
agents have led them to believe that they will vet their heads cut off 
if they did report it, because they feel they are reporting to the team 
that is going to grind them up. 

Now, that is especially true with little business. I say to you, sir, 
that you have a whole drove of those fellows. There were 3 cases 
that came to my attention, 1 in my hometown. I marvel at the 
patience and indulgence of a businessman who would be approached 
and pushed around and hampered like those little “would-be-gods” 
have been doing down there. 

There is where your reputation is being made. Not here in Wash- 
ington. I, frankly, am not trying to be so tough with you, but we 
Members of Congress have to look those men in the face. You are 
insulated by thousands of miles between you and them. We must 
look them in the face. They look to us as being responsible for those 
men, Mr. Bott. 

Now, on the hearing end of it, let me say this: The general complaint 
is a lack of judicial temperament. I think that you understand what 
that is. In some of the cases I have read, I do not know where on 
earth they ever got their rules of evidence. Do you have any set rule 
of evidence, and do you have any precedents of evidence, or what is 
proper or improper to ask? 

Mr. Borr. We are supposed to follow the rules of evidence as near 
as practicable, and we try a labor case pretty much like you try a case 
before an equity judge. I do not want to give any appearance of 
evasion, Congressman, but I do not appoint those judges, and I do 
not control those hearings. I try cases before them, that is what my 
people do. We are the prosecutors before those judges. 

Mr. Barpen. One consistent complaint is displaying interest in the 
outcome of the case. As I said yesterday, in the ball park we throw 
pop bottles at the umpire that does that. In the courthouse a re- 
spectable ethical lawyer generates almost unbounded contempt for a 
judge that displays interest in the outcome. The American people 
want fair play, and I am just optimistic enough to believe that we are 
going to eventually get it. I do not know how long it will be before 
we realize it. 

Now, how do you get rid of those people? 
Mr. Borr. You are talking about my investigators? 
Mr. Barven. Yes. 
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Mr. Borr. We try to cull them out before they ever acquire a stat\s 
with the Government. We hire trainees first these days at a Joy 
grade. After 6 months, they are up for permanent status. That \s 
6 months or a year. At that time, if the individual has not shov, 
that he has the proper attitude and understanding of what labor vel, 
tions is all about, and how he is supposed to handle himself with +), 
public, he is not put on. 

Of course, that is one of our biggest problems, handling the public, 
because we are a public agency that has to deal with them. 

Mr. Barven. How in the world do these people continue to core 
down, not 1 trip, but 2 trips and 3 trips? Now, they do not do that 
just in one es I do not know what your present system is of check 
ing them, but it had better be improved. I do not know how 


Vou 
check them. Who gets rid of these hearing examiners? 
Mr. Borr, I have to say that that is the Board’s problem. T do yor 


know the law on that. There is a decision in the courts now which 
indicates that the Board has no supervisory control. 

Mr. Barpen. The best I can find, the only authority I know t) 
can remove them is the Lord. 

Mr. Borr. I will not quarrel with that statement, sir. 

Mr. Barven. Well, somehow I think that that is a duty we should 
not impose on Him. Maybe we should take somebody in this Govern. 
ment who should do it. 

Mr. Borr. He is probably much more tolerant than we are and He 
has got bigger things to do. 

Mr. Barven. Not “probably’—He is. He is the most tolerant of «|! 
of us. But these are important questions, and I am not just a ney 
comer in this field. I have been wrestling with this same problem for 
15 vears as far as that is concerned. 

Mr. Borr. I know that. 

Mr. Barpen. And consistently the trouble has pinpointed on this 
very thing. I remember back yonder when some horrible cases caine 
in, and it had a lot to do with some of the law that followed that. 

Now, are we to have this gremp, that should act objectively, brow 
beat our people and abuse them? Little fellows come in there wit) 
dirty shirts on, being bigshots. If I cannot get rid of them any other 
way, I would be in favor of abolishing the act and the Board and 
everything else and just have every man on his own, and let him get 
a club. 

What I want is some expression of desire on somebody’s part that 
they are going to remedy this situation. 

Mr. Borr. We do not want anybody throwing his weight around. 
and you know what I mean. We can speak very candidly. We do not 
want anybody carrying a badge and saying, “I am the Government. 

You have got to do it this way.” That is not our attitude. We want 
to get information from people when they have it. 

Mr. Barven. Do you think that you are going to get the best 
cooperation from a businessman if he is intimidated and insulted 
right from the very beginning? 

Mr. Borr, No, sir; we are not, and that is wrong. There is no ques 
tion about it. We want people to use very simple language. We want 
people with good manners and good sense, and a good sense of public 


relations. I think by and large we have, but it takes training, and 
people lose their tempers. 
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I can give you an example of our attitude. We have subpena power, 
as you know, in the investigation of a case. When we ask for records 
and we do not get immediate cooperation, we just do not slap a sub- 
pena on somebody and say, “Show up with that.” We try to get the 
information. 

Mr. Barpven. I can look at your face and tell you can deal with people 
that way. But I want to read to you how one of your men dealt with 
the situation. He says to this man in the office, “Would you like to 
come down to the city hall and testify?” “No.” “Would I have to 
drag you down?” “Yes.” “Can I use your telephone?” And he 
reaches over and takes the telephone in the office there and calls up 
the Winston-Salem office. After going over the situation in a most 
obnoxious manner, he said, “Well, if you don’t do so and so, we will 
put the squeeze on them.” 

Now, you do not approve of that kind of stuff? 

Mr. Borr. I certainly do not, and I am the person who should know 
about it, and no one need fear about making complaints to the people 
who can do something about it. I do want to say. half facetiously. 
that in my experience with the Board, I have not found many cases 
where employers appear to be very fearful of what we might do to 
them. 

Mr. Barpen. Well, you are talking about in most cases employers 
pe have the millions behind them, and they can employ a $10,000 or 

25,000 lawyer who is not afraid of you, the Board, or anybody else. 
a he knows what he is doing. 

Mr. Borr. That is right. 

Mr. Barpen. But what are you going to do with the majority of your 
cases, and the majority of your cases come from these small businesses, 
is that not right ? 

Mr. Borr. Yes: I think so. 

Mr. Barpen. What are you going to do with those fellows who 
cannot get that kind of lawyer who i is not afraid of your Board or you ? 

Mr. Borr. I am going to give them a fair shake, and I hope our 
people are going to do it, and I think they have. 

Mr. Barpen. They would be shook all to pieces if they drove that 
model T Ford up here to see you. You must have someone down there. 

Mr. Borr. I think we have a very good man in our Winston-Salem 
office, Mr. Reid Johnson, who has been made regional director. 

Mr. Barpen. How long has he been there ? 

Mr. Borr. As regional director ? 

Mr. Barpven. How long has he been in that office ? 

Mr. Borr. Seven years. 

Mr. Barpen. Well, he is under suspicion with me. 

Mr. Borr. I hope I can remove it, if you will give me the oppor- 
tunity sometime, Congressman. 

Mr. Barven. I am going to tell you what is the truth. If you do 
not begin to send a different type of folks down in my section of the 
country, you are going to show up some morning missing 2 or 3 of them. 
That is exactly what is going tohappen. Ihave absolutely undeniable 
information, and I happened to be around when one situation took 
place. I do not ask you if it is so, and I do not ask them if it is so. 
I know it is so. 

I know another thing, that is, the American people are entitled to a 
better break, and they are going to have it. This thing of making the 
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Federal Government unpopular with people hit a new low last year. 
Did you ever hear the expression, “that mess in Washington”? Woelj 
now, let us change that. The only way you can do it is by putting 4 
tichter rein on those fellows down there that come in contact with 
everyday John Q. Public. That is where the reputation of this 
Government is made. 

Mr. Bott, sometimes my voice indicates that T am maybe mad at 
somebody. I am not mad at you. I am mad at the monkeys that 
you send down there. I do not like them, and I just urge with every. 
thing I have, please put a tighter check on them. And if those ex- 
aminers continue their procedure, this Congress or the people are going 
to do something about it. 

I do not care whether the Board does it or who does it. But if 
there is one thing that must be preserved, and preserved with its 
»roper dignity and place in this country, it is the courts. When you 
issue a subpena on a man, that is a high-powered process. You can 
put him in jail. All right, when that much power is vested in some- 

ody, he ought to have sense enough to have a proper regard for it 
and respect the rights of the people with whom he is dealing. That 
is all T have to say about this. 

Your other statement I will not go into. There are many things in 
there that I agree with you very much on, and TI cannot close with- 
out saying to you that you are solidly right when it comes to keep- 
ing the prosecution and the Board separate. Lord only knows what 
would happen to us if we put both ends of that rope in the hands of 
1 person or 1 body. It just does not fit in our plan of work. 

Thank you very much, Mr. Chairman. I appreciate this courtesy. 

Chairman McConnetu. Mr. Bott, the committee will now rise. | 
understand from the information I have received, we will probably 
finish activities on the House floor about 3 o’clock. So if it is agree- 
able to the members of the committee, we will reassemble at 3:30 p. m. 

We would like to have you here at that time, Mr. Bott. 

Mr. Bort. T will be here. 

Chairman McConnetxi. Thank you. 

We will recess until 3: 30. 

(Whereupon, at 12:45 p. m., a recess was taken until 3:30 p. m. 
of the same day.) 

[AFTER RECESS | 


(The hearing was resumed at 3:30 p. m.) 

Chairman McConne.u. The hearing will come to order, for a mat- 
ter of minutes. Apparently we are not going to be able to work this 
out very well. We had thought that the House would be finished its 
legislative schedule at 3 o’clock and we would meet at 3:30. 

We are just on the edge of a sharp argument over there which may 
go on for a while with some voting at the end, and we may not be 
finished until quite a later period in the afternoon. T think in view 
of that and due to the possibility that we may not be in session tomor- 
row, and therefore could have the whole day if need be, we will start 
with Mr. Bott and then have Mr. Denham a little later in the after- 
noon. 

We can go over to Friday, if necessary. 
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With that in mind, I am planning now to adjourn for the day until 
tomorrow morning at 10 o’clock. 

I am sorry to have to inconvenience you, but it is one of those 
guesses on legislative schedules over on the floor and I guessed in- 
correctly. They are having a longer debate than I thought they 
would have, and I think it advisable that we adjourn at this time until 
tomorrow morning at 10 o'clock rather than having you sit around 
here wasting a lot more time. 

We will adjourn until 10 a. m. tomorrow. 

(Whereupon, at 3:35 p. m., a recess was taken until 10 a. m. Thurs- 
day, February 26, 1953.) 
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THURSDAY, FEBRUARY 26, 1953 


Houser or REPRESENTATIVES, 
ComMITTreE ON Epucation anp Lapor, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in the hearing 
room of the Ways and Means Committee, House Office Building, Hon. 
Samuel K. McConnell, Jr. (chairman), presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kearns, Ker- 
sten, Bosch, Holt, Rhodes, Wainwright, Frelinghuysen, Kelley, Pow- 
ell, Lucas, Bailey, Perkins, Howell, Wier, Elliott, Landrum, Metealf, 
and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, mi- 
nority clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 


STATEMENT OF GEORGE J. BOTT, GENERAL COUNSEL OF THE 
NATIONAL LABOR RELATIONS BOARD—Resumed 


Mr. Gwinn. The hearing will come to order. 

Are you ready, Mr. Bott? Mr. Kearns has some questions. 

Mr. Kearns. Mr. Bott, according to your testimony, with the years 
that you have been associated with the Board, your present position 
and previous position, you have often heard of the setup referred 
to as the “dual system” ? 

Mr. Borr. I missed a word there. 

Mr. Kearns. You have often heard the Board’s operations referred 
toas a “dual system”? 

Mr. Borr, The separation of powers; yes, sir. 

Mr. Kearns. One thing you did not bring out in your testimony 
was the line of demarcation there in authority. 

Mr. Borr. Well, under the statute, the General Counsel—— 

Mr. Kearns. It is not a case of the way the law is set up. It isa 
case of the way you operate. Where do you draw the line of demar- 
cation on authority / 

Mr. Borr. It depends whether you are talking about people or law. 

Mr. Kearns. Both of them. 

Mr. Borr. Well, on people I think T run the field operations, and 
I do not think there is any real question about that. 

Mr. Kearns. You are never interfered with there? 

Mr. Borr. No. I am in charge of the Enforcement Section in 
Washington, and the Policies and Appeals Section—that is the group 
I described yesterday which handles appeals and dismissals from the 
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regional office—and the small group in the Operations Division whic) 
supervises the field operations. 

On cases, we have full authority to handle the unfair labor practice 
cases by statute. We have delegated authority from the Board to 
handle the representation cases, ‘the election cases. After the cases 
are over, I mean transferred to a formal stage, and after a Board 
decision, the formal order by the Board, then the line of authori ity 
or the authority itself becomes blurred. 

Mr. Kearns. It becomes blurred ? 

Mr. Borr. Yes. In other words, I have to supervise, or the Genera] 


Counsel has to obtain compliance with the Board’s order in unfair 


labor practice cases, but it is the Board’s order, although I was the 
prosecutor in the case. Therefore, the Board has delegated to me 
responsibility to obtain compliance with its orders. 

Now, let me explain that. I have pretty full authority on that, 
but I might want to settle the case involving a very substantial viola- 
tion for less money than the Board thinks we should take. We have 
had cases involving a half-million dollars. Suppose I thought we 
ought to take $250,000 in the light of the whole settlement the parties 


were willing to work out. I would think that I should clear with or 


advise the Board members that I was making a compromise settlement 
of the case and explain why. 

At that stage of the proceedings my authority is blurred in that 
sense, 

Mr. Kearns. You say you would confer with the Board. Do you 
confer with all members or just the chairman ? 

Mr. Borr. With all members generally speaking. Sometimes for 
convenience and speed T talk to the executive secretary of the Board 
or we just tell them. The Board has an executive secretary. In some 
cases, you know, you just want to touch second base and say, “We 
have done this.” 

Mr. Kearns. You do that a lot, too, do you not, just touch second 
base ? 

Mr. Borr. Yes; and most times, I will say, we do not do that. It 
has been delegated to me and we handle it. The cases that we have 
to clear are, I think, few and far between. We have one now in the 
mill that will be cleared. T cannot recall clearing another one in the 
last 8 or 4 months. After all, we are trying to get compliance with 
the Board’s order, and that is the order we ask for when we try the 
case. There is not much danger of conflict there. 

Mr. Krarns. When Mr. Herzog was on the stand, he was most 
definite in his running away from the responsibility that was yours. 
When something came up here and he was questioned about it, he 
would say, “That belongs to the General Counsel.” TI notice that 
most of the things that were wrong were over on your side of the fence. 

Then, when you testified here in your statement, you said that you 
had many differences with the Board, some of them quite serious, 
and you argued them out with the Board. Just how serious are those 
conflicts, and what do you have to go through in many instances? 
Why do you not clear this thing up? “What do: you have to go through 


in order to get things through the Board? You have differences. 
do vou not? 


Mr. Borr. Yes. 
Mr. Kearns. How serious are they ? 
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Mr. Borr. Maybe they are as serious as the differences between a 
inion and employer when they are negotiating a contract. They are 
very hot at the time, but after you work them out, you are very friendly 
in most cases, 

I will give you an example. The first difference we had still exists. 
It was when I was appointed the General Counsel. The Board and 
[ had to work out an arrangement under the statute to handle cases 
which are not the responsibility of the General Counsel under the law. 
Those are the representation cases. We had to work out this enforce- 
ment business. 

Mr. Kearns. But you were willing to do that. 

Mr. Borr. I was willing to do that, but I was not willing to do it 
the way it was finally worked out. We disagreed essentially or 
mainly, as I reeall—and I have not looked at it in a year—over the 
appointment of field personnel, regional directors. 

The Board was willing immediately to agree that I could appoine 
all of the subordinate people in the regional offices, even though the 
statute is not clear on that, as we all know now. I think you can 
make a good argument the General Counsel has it, but at least it is 
not clear. The Board was not willing that I appoint regional direc- 
tors or discharge them without their endorsement or ratification or 
authorization. That went for subregional offices, too, the smaller ones 
which are under the big regions. 

Mr. Krarns. Seven of them; yes. 

Mr. Borr. They did not want me to establish or disestablish sub- 
regional offices, break them up, split them up, without their approval. 

Mr. Kearns. Regardless of performance / 

* Mr. Borr. Regardless of anything. I will come back to this in a 
minute. 

The second disagreement was with respect to language in the dele- 
gation concerning the enforcement of Board orders and petitions 
for certiorari to the Supreme Court, and settlements, the same as 
compliance, settlements of Board orders. I think that covers it. I 
may be missing some details, but I think that covers it generally. 

I felt—and I am going back to the first part—I should have the 
same delegation that my predecessor had with respect to appointment 
of regional directors. 

Mr. Kearns. You are admitting here that you were stripped to 
some degree of that power? 

Mr. Borr. Yes. 

Mr. Kearns. You do not have the power that your predecessor had # 

Mr. Borr. I do not have it stated in the delegation; that is as far 
as I want to go. Iam not trying to be captious. I think in practice 
I do, and I think in practice I have more. 

Mr. Kearns. But it is not spelled out? 

Mr. Borr. No, sir. 

Mr. Kearns. You are at the mercy of the Board as to how you are 
going to establish and execute what power you have left ? 

Mr. Borr. I do not want to say it that way. I am not at the mercy 
of the Board, Congressman Kearns. 

Mr. Kearns. You touched on something that is very important. 
You are allowed to hire, as you say, all subordinates, and yet they 
are going to hire the regional directors? 
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Mr. Borr. It does not work that way. I hire them and I appoiy; 
them, subject to Board approval. 

Mr. Kearns. All right. How many did you ever pick for regional 
directors that were approved by the Board? 

Mr. Borr. Three, without any question. 

Mr. Kearns. And you have 21? 

Mr. Borr. They were al! there when I was appointed, and we have 
had three vacancies since that time, and I have given the name of the 
man to the Board, and it was appoved within a half a day, or a day 
at the latest. The Board does not know anything about it, except by 


reputation, and they are not in a position to judge the qualifications 
of the men I supervise. 


Mr. Kearns. Now, in policy they 
the Board 
Mr. Borr. That is right. 

Mr. Kearns. And they follow your orders 100 percent ? 

Mr. Borr. I think so; I hope so. 

Mr. Kearns. You have no interference from the other 
orders going to the field ? 

Mr. Borr. No. 

Mr. Kearns. Now, your position as General Counsel is that you want 
to administer the law as Congress enacts the law, I imagine. 

Mr. Borr. Absolutely. 
Mr. Kearns. And working with it as you do, if you find any dis 
crepancies or fields or avenues where we could improve it, do you ‘think k 
you, as General Counsel, working with a larger Board whereby cases 
could be processed quic ker, that you would have an advantage of clear- 

ing up the field a little better ? 

Mr. Borr. If we can get faster Board decisions, we will do a better 
job. 

Mr. Kearns. Let us get this clear, too. You feel that you can 
process the cases in the field and come up to the Board, and 80 percent 
of them you do eliminate in the field; is that not correct 4 

Mr. Borr. Yes. 

Mr. Kearns. If you can get the other 20 percent to Board action 
with more efliciency, we can clear up the cases faster, which no doubt 
would lead to greater industrial peace ? 

Mr. Borr. It will lead to more adjustments of cases in the regional 
offices. We all know, all of the lawyers know, if you are going to trial 
faster or you are going to get a decision, you will settle them faster. 
Lawyers will stall if they know they are not going to have a hearing 
for a year, and there is no point in settling the case. 

Mr. Kearns. Would you be willing to go so far as to say that you 
feel that an enlarged Board would solve many of the problems that 
we have today, so far as speeding it up is concer rned @ 

Mr. Borr. I do not think I could give you an intelligent answer on 
that. It would seem that more men could do more work, but I think 
the Board members are the only people who can honestly tell you 
whether it can work or not, or work faster. I do not know how they 
handle their cases internally. 

I might have a casual observation that the more you have, the more 
production : you wails to get, but the more difficulty you might have 
In getting agreement. W hen it comes to policy, administrative policy, 
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| hope that they delegate, if they have 7, to 1 man to make some final 
decisions about housekeeping. That is something that you should 
take up with the Board. 

I can imagine 7 of them or 9 of them in any organization, like a 
board of directors, trying to decide what the promotion policy, for 
example, might be, or what the standards of appointment might be. 
| think any organization of that size should have some definite dele- 
gation to one member, perhaps, so that he could exercise some final and 
definite authority with respect to at least the housekeeping and admin- 
istrative functions. I probably should have stopped where I started 
in saying that that is their business; so I will stop now. 

Mr. Kearns. You have been very frank. I have one other ques- 
tion. Where we have that 30-percent vote for bargaining agents, I 
have an amendment in to raise it to 51 percent. You experience that 
a lot in the field where 30 percent ask for a bargaining agent. Would 
you have objections to that being raised to 51 percent / 

Mr. Bort. -Let me make sure I know what you mean, and I think 
that Ido. That is in a representation election case 

Mr. Kearns. Yes. 

Mr. Borr. We have talked about this for years. It has been a sub- 
ject of conversation in every area conference of our field people that 
| ever attended. You have two schools of thought, one, the freedom 
to change your bargaining representative—do not let the incumbent 
stay in forever, give them a little competition. 

Mr. Kearns. You are not referring to Congress there, are you ? 

Mr. Borr. That would depend. That is stability versus the right 
to change your Representative when you get tired of him. If you 
make that 50 percent, the fear was that that is a lot of cards to be able 
to get, a lot of names to have to get on a petition. We used to have 20 
percent at one time, if there was a closed shop or a maintenance-of- 
membership contract. Then we raised it to 30 percent, and we kept 
it at 30 percent regardless of the type of union security contract. 

Now, a lot of our people in the region would agree, I think, to make it 
10 percent. Now I do not know whether many of them would want to 
go for 50 percent. I would not have any objection to 40 percent. We 
also know that the lower your showing, the less chance you have of 
winning an election. We have too many elections to run now, and if 
you make it a little more difficult, you would have a little less business 
but not much, because they would keep working on the plant to get the 
showing of interest. 

I want you to know this. The National Labor Relations Board has 
recently established a rule that it will not upset contracts of 5-year 
duration in industries which have contracts of 5-year duration. That 
isa long time to have a labor organization in there unchallenged. 

Mr. Kearns. Right at that point, though, do you not feel through 
experience that the longer you have the same labor organization deal- 
ing with management, you find more permanent trends for good rela- 
tionship ? 

Mr. Borr. Yes; I think so. 

Mr. Kearns. That would be an argument in favor of the higher 
percentage ¢ 

Mr. Bort. It is an argument in favor of the 5-year contract bar, and 
I am not against that. I am trying to weigh the two things. Do 
you want to give the emplovee an outlet if they become dissatisfied, to 
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test the efficacy or the strength of their own representative? It is the 
pure democratic process weighed against the desire to establish rela- 
tions. 

As I say, I would be willing to go up from 30, but I would like to 
come down from 50 percent. Fifty percent, if you get that many, 
you ought to be the bargaining represent: itive. 

Mr. Kearns. If things were bad enough, they probably could get it, 

Mr. Borr. They do take over plants without elections when they get 
that many. 

Mr. Kearns. I think that that is all, Mr. Chairman. I want to 
thank you for allowing me to proceed at this time. 

Mr. Gwinn. Mr. Kelley, do you have any questions? 

Mr. Krurry. Mr. Bott, do I understand you to say that you could 
not discharge a regional director? Who can discharge a regional 
director ? 


Mr. Borr. I cannot discharge him without approval of the Board, 
Mr. Kelley. 

Mr. Ketiey. You make the recommendation to the Board; is that it ? 

Mr. Borr. It has never come up, but if it did, I would make—I do 
not know how that one would be handled. 

Mr. Ketiey. He has practically said that, too, and I am just wonder- 
ing who has the final responsibility for these regional directors. 

Mr. Borr. It would be done—I am confident of that—if he needed 
firing. How I would do it mechanically, I have not thought of that. 
The way we operate on paper, that discharge could not become effective 
without approval of the five Board members. That is the w ay it is, 
and there is no hiding it. 

Mr. Ketiry. It might well be that you would be dissatisfied with 
a regional director and vet the Board would not agree with you. In 


other words, you are responsible for the conduct of the regional di- 
rectors, are you not? 


Mr. Borr. Absolutely. 

Mr. Ketrey. And yet you do not have the authority to get rid of 
them if they do something that is wrong. 

Mr. Borr. That is right. 

Mr. Kerry. It seems to me that is a weakness of the bill. We 
ought to have some center of responsibility for these regional directors. 
Now, I was coming up to the point I want to make. LT asked you, and 
I do not know whether you remember it or not, to review a case back 
in Pittsburgh. By the way, is Pittsburgh a subregional office or a 
regional office ? 

Mr. Borr. A regional office. 

Mr. Ketiey. There was a great deal of controversy over it, and you 
were very nice about it, and you did it. But I afterwards learned, 
which I did not call to your attention, that this small company that 
was in difficulty with the Board was dissatisfied with the treatment 
they received from the regional director. They told me that the 
regional director was arbitrary and that he mistreated them. Now, I 
do not know about that, and there are always two sides to a question. 
You said yesterday to Mr. Barden that you were going to check and 
review a case of his. I think it would be well for you to check into 
that one, too, in Pittsburgh, because the members of that company 
were rather influential people in my district, my own town, and they 
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have talked about that and the reputation of the regional board in 
Pittsburgh is at a very low ebb in my district as a result of that. 

I do not think that that should prevail at all. I think that there 
is something that should be done about it, and I think it ought to be 
checked. You can do that very well. 

Mr. Bort. It is no trouble. As I recall, we were getting compliance 
with a Board decision in that case, 

Mr. Keniry. I think that that was it. 

Mr. Borr. Of course, we ought to get every dollar we can when we 
have a Board order. ; 

Mr. Keuiry. This second complaint to me was not this. It was a 
complaint about how they were treated by the regional director, going 
in to see him, how he was so arbitrary and he mistreated them, and 
he was discourteous, and that was the complaint to me afterward. 

Mr. Borr. I understand, Congressman Kelley, and I want to say 
that Henry Shaw, our director, is a fine gentleman. It would prob- 
ably make these proceedings much shorter if I said that about each of 
our regional directors, I mean that. I have known the man for 10 
or 12 years. I have worked with him on cases. He has a reputation 
for fairness. He is an attorney, a good lawyer. He has: worked in 
Washington. But cases get hard and tough. 

Mr. Ketivy. He might become irritated, that is true, but I think 
for good public relations he has to have a lot of patience. I do not 
know the gentleman, and perhaps he is all right as you say; but I 
think it is a case that should be checked, because it is bad public re- 
lations particularly in my district. 

Mr. Borr. I will be glad to do it again. 

Mr. Kettey. Now, let me ask you this, Mr. Bott: Something was 
said the other day by Mr. Herzog about transferring some, as much as 
possible, of the jurisdiction of the Board to the States. What do you 
think about that 

Mr. Borr. Well, I am not sure about it. We would like to get rid 
of some cases, but I do not think transferring them to the States 
would help our caseload verv much. I am not positive, but I think 
it would be insignificant. It would help the New York regional 
office, which has a terriffic backlog. It is one of our smallest offices 
geographically, but it has the biggest caseload. 

We keep transferring people there and trying to get rid of the back- 
log, and we still get complaints about the old cases. There are trials 


of cases and investigations of them involved. The delegation or ces- 
sation with respect to New York would probably help that office 
considerably, I would think. But with respect to the national caseload, 
I think it would be a drop in the bucket. I also see the problem of 
consistency. We would like to have the States handle their own 
problems, but you have a national law regulating labor relations. I do 
not know how you could make a decision as a policymaker which 
State you let handle your labor relations when you have a national 
policy on labor relations and how you decide how much inconsistency 
you will permit. 

In a simple election case, I would say I would be glad to cede 
jurisdiction to the State. Anyone can hold an election and count the 
votes, and maybe he can do it faster when they have less work to do. 
But what would you do—and this is what has prevented us from ceding 
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jurisdiction—if a State does not require a labor organization to {ile 


give 
non-Communist affidavits or to file financial reports or lists of officers jitera 
and that sort of thing? Th 
_ If that policy is important enough for Congress to pass a law about mont 
it for national unions, it would seem to me it is important enough to to tr 
require the States to do that before they take the work. At least, if Wea 
a means anything, it should be consistent. are, 
ou could also get complications when you get into your unfair there 
labor practice field. Most States laws do not have provisions against abou 
secondary boycotts or jurisdictional disputes. A union could be con- to Se 
mitting an unfair labor practice with respect to the national law and give 
not with respect to the State act, and so on down the line. Lagree with to hi 
Chairman Herzog; we would like to get rid of some of our cases. I do is pe 
not think it is essential that we worry about that method. Lf 
Just as a matter of local pride, I am from New England, and there whv 
are State boards in Connecticut, Massachusetts, and New York, and | | se 
worked with the State board in Wisconsin and had fine relations wit), the 
them. ‘They held union-shop elections under their own law at the whe 
same time we held ours, and, as a matter of fact, we held the election it th 
and we gave them a copy of the tally so that they could certify under I 
their law. We like to work with them. I do not think it is the answer allie 
to the $64 question, however, of what we do with our backlog, or how not 
do we move cases faster. ove 
Mr. Ketiey. That brings up the question I was going to ask you ora 
when you mentioned subversive activity and the non-Communist oath. to 
Do you believe that responsibility for the non-Communist oath or com- the 
munism in labor unions should be transferred to some other organiza- ans 
tion, for instance, the Subversive Activities Board, rather than the | 
National Labor Relations Board ¢ a | 
Mr. Borr. I do not know. I said a year ago, before the Senate th: 
subcommittee, that I thought the affidavit provisions should be re- ju 
pealed or enforced, because I think it is making us look silly. If the Re 


yeople who file these affidavits are Communists and we are still giving 


them our services, then there is something wrong with it. So I said th 
either we ought to get some prosecutions under it or get rid of it. re 
I am to the point now where I think we ought to get rid of it. I bt 
would urge that strongly if I had something better to suggest to you. L 
I do not have anything better, and I do not know how you should 7) 

handle it. I am not saying we should have another board handling 
the problem. If they can do it, we can do it. m 
We say we are not experts on Communists. Well, the other board is n 
not experts on labor relations. I should think you should know some- b 
thing about labor unions before you say they are Communist. unions t] 
or not. It cuts both ways. Any other board which handles this 
would have to have long hearings. Congress would have to make t 
some standards as to what is a Communist-dominated union. h 

It is easy to say Communist-dominated, but that is not it. You 
compare it to a company union that we used to have. A company \ 
union was a company-dominated union. Well, you looked to one t 
source there, the company, to see if the company dominated the union. 


In other words, did they give it financial support, and did they have 
their agents in the union, and did the foreman start it, and did they 
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give it the company hall and the meeting rooms and the company 
literature and paper and all of that sort of thing? 

Those cases in the early days of the Board took a month or 2 or 3 
months to investigate sometimes, or more than that, and it took months 
to try them. Now, Communist-dominated unions, what are they? 
We all have our views as to what they are. I have some that I think 
are, and some people might disagree, and some people might say 
there are more. But if vou look to the anology that I just gave you 
about company-dominated unions, what are we supposed to look for 
to see Whether these unions are dominated by Stalin’ He does not 
give them any money. He does not give them any halls. ‘They give it 
tohim. They are fronts. It is a question of whether the organization 
is permeated with Reds. What do you look for? 

If the officers are Communists, is that enough? Well, if they are, 
why do we not get rid of the officers? I see lots of bugs in the thing. 
I see bugs in any board handling the thing. I would like to feel that 
the unions could do the job and get rid of them. I do not know 
whether they can. But I see a lot of procedural problems in handling 
it through our Board or another board. 

I might suggest that we think about this thing. People are filing 
affidavits with the National Labor Relations Board saying they are 
not members of the Communist Party, and they do not believe in the 
overthrow of the Government by force, and yet they are called before 
grand juries and before congressional committees and they are asked 
to identify their affidavit, and they are asked whether the aflidavit, 
the statement made in the affidavit is true or not, and they refuse to 
answer under the fifth amendment. 

I think we might consider changing the statute to provide that when 
a person files an affidavit of that kind, he waives his privilege, and 
that he must answer before a properly constituted committee or grand 
jury if he wants to remain in compliance with the National Labor 
Relations Board. 

I do not know. I do not think that you should require a waiver of 
the constitutional privilege, and I do not know whether you could 
require a waiver of the constitutional privilege before the grand jury, 
but I think that you could condition his handling cases in the National 
Labor Relations Board on his answering those questions before con- 
gressional committees. 

We tried to tighten that thing up recently, and I cannot say too 
much about it, because it is now pending before the circuit court of 
apeals, but when certain union officers refused to answer questions 
before a grand jury in New York, we decided to ask those officers 
those questions and to find out what answers they made. We had cer- 
tain intentions with respect to them if they did not answer the ques- 
tions. The lower court held that under the law as it is written, we 
have no power to investigate communism. 

Our position was that we were not investigating communism, 
we were investigating that affidavit. I think there is a difference 
there. The court did not agree with us, and we are on appeal, and 
as a lawyer, that is all I can say about that. 

But to finish up, Congressman Kelley, we have done a lot of 
thinking about it, everybody has; and the Department of Justice 
has problems with these cases. Maybe one last crack could be taken 
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at tightening it up the way it works. 
it. Ido not have any real solution to it. 

I think publicity is good. I think good labor unions can compete 
with the bad ones, and maybe drive them out that w ay. Iam not 
for the general creation of more boards. The Subversive Activities 
Control Board has taken over a year on the Communist Party itself, 
and to my knowledge it has not issued a decision on that. 

Mr. Keutiry. It is one of the features of the act which has given 
us a lot of difficulty, and the members of this committee have givey 

a lot of time and thought to it: and I do not think any members of 
the committee are entirely satisfied with the way it is teday. 

I want to thank you, Mr. Bott. Your presentation has been very 
helpful to me, I am sure. That is all, Mr. Chairman. 

Mr. Gwinn. Mr. Bott, it was rather noticeable vesterday and the 
day before that all through Mr. Herzog’s presentation he referred to 
the act we are discussing as the Taft-Hartley Act. Now, Mr. Herzog 
has not a reputation for being enthusiastic about the act. On the 
other hand, you, who see a lot of good in the act, as your statement 
shows, consistently referred to it as the Taft-Hartley Act, although 
on the face of the act it is known as the Labor-Management Relations 
Act. How do you account for the fact that we do not use the right 
name, but use a given name for the act / 

Mr. Borr. Well, we talked about the Wagner Act: that is the 
way it was always known, and in the early days it was known as 
the Wagner-Connally Act. I suppose properly it should be the 
Hartley-Taft Act. I do not think that there is any significance in 
the name, the way we refer to it. I think we talk about the McCarran 
Act, or the Logan-Walter bill, or the Administrative Procedures 
Act, in the lawyer’s parlance. Unless I am missing the point, it is 
usually identified by the names of the sponsors of the bill. 

Mr. Gwinn. It may be that in order to compare the two acts, or to 
distinguish one from the other, we find the use of “Wagner Act” to 
refer to the old labor relations act is more convenient, when con- 
trasting with the new act, the Labor-Management Relations Act, 
and referring to that as the Taft-Hartley Act. Do you think that 
that may explain the fact that we do not use the real names of the 
law ¢ 

Mr. Borts. I never thought about it. It has been the 'Taft-Hartley 
Act since I knew it, and it is easier to call it that, although in pre- 
pared statements which are more formal I think you will hear it 

called the Labor-Management Relations Act of 1947. 

Mr. Gwrnn. Although you have operated under both the old 
act and the new act, you have no suggestions to make for ¢ ‘hange in 
the new act except procedural ones that you think may be worked 
out with the staff of the committee, is that right / 

Mr. Borrs. That is right. 


If not, I would say get rid of 


I have personal views with respect to 


laws, amendments, and many things which have been discussed in 
the newspapers and in Congress and in the- literature on labor re- 
lations. But I do not come here at this time with suggestions for 
change except those that I identified as procedural, which could be 
done ‘by your technicians. 

Mr. Wier. Will the gentleman yield? 
answer. 


I just want to clarify that 
In other words, do you mean by that answer that you believe 
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in and you are satisfied with all of the provisions of the present Taft- 
Hartley Act 

Mr. Borr. I do not want to answer that question in that form. 1 
think, as my statement indicates, I took the law given to me by Con- 
gress and enforced it to the best of my ability, and conscientiously. 
We are glad we did, and we will continue to do so. 

I do not think the Wagner Act was the last word in labor relations, 
and I do not think the Taft-Hartley law is either, and I do not think 
it was the greatest document struck off by the hand of man since the 
Declaration of fndependence or the Constitution. 

I think it is a labor-relations liw, an attempt to balance the equities 
and the rights and the obligations of the parties in labor relations. 
1 do not think it is the final word, and there are going to be changes 
init perhaps in this Congress. I do not think it helps, Congressman 
Wier, for me to say that I am completely satistied with the Taft- 
Hartley law. I am not. 

Mr. Wier. That is as much as 1 wanted to know right there. 

Mr. Borr. All right. 

Mr. Gwinn, if I may, | would like to say at this point that it might 
explain my position later on with respect to more controversial parts 
of the law to state that I have not made «a habit of talkine or doing. 
let us Say, missionary work with respect to the Taft-Hartley law any 
more than 1 did with the Wagner Act. Lam a lawyer, and I enforce 
the law. This is a hot controversial field, and the more contidence the 
parties to the disputes have in the people who are administering it, 
the easier our job is and the better it is. When you take sides, they 
get the idea that, "Well, you are loaded against us.” 

It is awfully hard in labor relations to talk objectively about the 
statute. You have to be for the closed shop or against it. Is not 
there a middle ground? Perhaps the closed shop is good some place. 
It is a cultural pattern which was developed over many, many years, 
and the parties might be satisfied with it. Yet Congress is worried 
about the rights of the individuals, and they should be worried about 
the rights of the individuals. 

There are some unions that I would be proud to be a member of 
under a closed shop, and there are some unions I would hang my head 
in shame if I had to be a member of it, unions which would sell you 
down the river. 

But the newspapers have been full in the past few weeks with the 
ood collective-bargaiming relations in the city of New York, on the 
docks. That is a shame. Now, how can we talk about the closed shop 
asanabsolute? That is what I mean, Congressman Wier. This takes 
a lot of time and a lot of study, and we all want to be reasonable. Tam 
not for or against it. [stopped passing judgments like that years ago. 
Give me the law, and I will do the job. 

Mr. age Would the gentleman like to have me yield further? 

Mr. Wier. No. I got away a mile anda half trying to get an answer, 
and I do not want to take up your time. 

Mr. Gwinn. In that connection, Mr. Bott, referring to your state- 
ment about the balancing of the relations between labor and manage- 
ment, you would say, as an administrator, I take it, that the old act 
which recognized no unfair labor practices on the part of labor was 
an unbalanced Jaw and that the new law did balance by making unfair 
labor practices on both sides ¢ 
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Mr. Borr. I think it became apparent that it was unbalanced jy 
1947. 

Mr. Gwrxn. And now I believe, from your statement, unfair labor 
practices or complaints on unfair labor practices are made, 75 per- 
cent of them against management and 25 percent against labor. 

Mr. Borr. Yes, sir. 

Mr. Gwiyn. And that, of the complaints against labor unions, nearly 
50 percent of them are made by individual workers under the closed- 
shop provision ? 

Mr. Borr, That is right. 

Mr. Gwixn. And that 59 percent of the unfair-labor practice con- 
plaints against unions take up a big percentage of the time of your 
organization, protecting the rights of the individuals under the Closed- 
Shop Act? 

Mr. Borr. That is right. 

Mr. Gwinn. Well, having all of this experience in administering 
the law in that regard, have you any opinion about the benefit of 
the ban in terms of that individual who has come before you to seek 
hisrights? Is ita good ban ora bad ban? 

Mr. Borr. It-is very good in some areas, in some cases, and in some 
unions. I am positive of that. Whether it is the best answer as a 
national policy that there be no referrals by unions, let us say job 
control, [am not sure. That is the balance. In other words, if the 
Marine Cooks and Stewards Union on the west coast, which was ex- 
pelled from the CIO, enforced a closed shop today, they could keep 
out and off the vessels every man who was loyal to another union 
and who was trying to remove the Marine Cooks and Stewards from 
the shipping industry. 

However, I do not think a stranger to a community should have a 
preference in being employed by an employer just because he happens 
to come to the community if there are unemployed union men who 
have worked in that industry for many years. 

What I am saying is, by “closed shop” you have to break it down 
to find out what you are talking about. Some people talk about the 
closed shop, and they talk about job control. Other people talk about 
protecting seniority and the laws of the union, and other people think 
immediately of the right of an individual to get a job any place he 
can find one. But he cannot get a job any place he can find one, even 
without the closed shop, because unions have seniority provisions on 
layoff and on hiring. 

You hire first the people who have been laid off. So what I am 
getting at, Congressman Gwinn, is that I do not think it is necessarily 
fair or that it is desirable socially that, despite a long relationship 
of bargaining between the union and the employer, and with unem- 
ployed printers in that town, that someone could come off the road 
and drop in and say, “Tama printer. Give mea job.” 

Let us suppose there are 20 unemployed men on the spare board 
or the standby list. 

I think unions and employers should be able to make agreements or 
treaties to take care of these economic problems about employment 
and rules of conduct in the running of their business. 

Mr. Gwryy. If you approach it though, Mr. Bott, from the point 
of view of the individual, and the individual alone, under our con- 
cept of government where his inalienable rights come from God and 


not 

disc 

| M 
bso 

| mue 
I 

and 

that 

the 

\ 

| 
tee 

wit 

ho 

wl 

en 

=e) 

th 

th 

it 


LABOR-MANAGEMENT RELATIONS 333 


not from government, then this closed-shop idea is, in any event, a 
discrimination against him; is it not ? 

Mr. Borr, It depends on how it operates. First, I know very few 
absolute rights. Let me start this way, and I do not want to take too 
much of yourtime. Maybe I am taking too much. 

I think that there is an awful lot of confusion about the closed shop, 
and I think that goes without saying; I think everybody understands 
that. I think the National Labor Relations Board is confused about 
the closed shop. I think many of the Congressmen are. 

Mr. Gwinn. With some exceptions, of course. 

Mr. Borr. With some exceptions, members of the Labor — 
tee; and the Supreme Court is going to pass upon some of our cases 
within the next few weeks, I hope, which will give us some light on 
how far an employer and a union may go in making an agreement 
which will control jobs. 

Now, let me start this way. It will only take a minute. When an 
employer and a union make a contract providing for just simple 
seniority, they take away from some of the individuals in the plant 
their inalienable rights. In other words, when it comes to layoffs, 
the best man is not always kept, the best in the view of the employer. 
It is done on a seniority basis. Pro tanto, by that agreement the 
union has qualified the employer's basic right to pick and choose his 
employees. 

That was created by the Wagner Act. The Wagner Act made the 
employer bargain, and by bargaining made him eventually sign 
seniority agreements. In a certain way the Wagner Act made the 
closed shop anachronistic or the need for the closed shop anachronistic. 
But it still exists in many industries where they had that pattern for 
a long time. 

It is arguable that if employers have to bargain, and if unions will 
bargain out their problems, they could do through collective bargain- 
ing all of the desirable things that they say they need through the 
closed shop. That is without giving them the monopoly on the hiring 
of people. 

Mr. Gwinn. Proceeding a little further, I think parenthetically we 
need your experience, sir, in administering this I: ah and I hope you 
will help us in giving us fully the benefit of just what you have found. 

Mr. Borr. I might say, Congressman Gwinn, that relating to Con- 
gressman Barden’s question, we are not going to have only unpopular 
field examiners in our setup, but we will have an unpopular General 
Counsel, but that is all right. 

Mr. Gwinn. The other big area in the Board and in your office is 
the conduct of secret balloting and the controversies that come under 
that. You say that was a distinct improvement in the new law over 
the old, do you not ? 

Mr. Borr. We had the same thing under the old law, unless you 
mean the right of individuals to file petitions or the right of employers. 
We have exactly the same type of proceeding in the elections today as 

we had then. 

Mr. Gwinn. Did you have secret balloting under the old act? 

Mr. Borr. Absolutely. You may have something in mind. We 
had card checks, we called them, comparison of payrolls with union 


cards, but that was only done by agreement, as I remember. In other 


words, if the employer agreed, that could be done. 


in 

bor ; 

er. 

rly 

m- 

ur 

d- : 

i” 

if 

k 

e 

: 

4 
“a 


334 LABOR-MANAGEMENT RELATIONS 


Labor Board is a very different institution from the one carried o 

under the old act 
Mr. Borr. No, sir. 

Mr. Gwinn. ‘They are the same 4 

Mr. Borr, Absolutely, and they are still secret. 

Mr. Gwinn. In that case, then, both acts were good ¢ 
Mr. Borr. Absolutely: certainly. 

Mr. Gwinn. Of course, the restoration of the right of free speec!, 
and the effort to balance there, there could be no objection to thar, 
could there ¢ 

Mr. Borr. Now that you asked, I would like to see maybe 2 or 3 
words added to section 8 (¢) which say something like this: “Unde 
all other circumstances.” 

In other words, this is a question of balancing and weighing the 
right of the employer to make his position clar against the difficult 
problem of winning an election when the employer makes a speect), 
Now, I do not want to deprive employers of free speeches, or the 
unions either, or anyone, but we have found in the trial of cases that 
the way the statute is written it may prevent the introduction of 
evidence into the record which would show motive or bias or knowl}- 
edge on the part of the employer. 

Now, I think a little change which would just give us a flavor, and 
not a mandate to go back to the old practice, might be helpful. 

Mr. Gwinn. That would be one of those procedural cases or im 
provements that you have in mind ¢ 

Mr. Borr. Sir, some people would not call it procedural, but T an 
willing to do it. 

Mr. Gwinn. The provision giving the Labor Board distinetion to 
adjudicate and settle boycotts and jurisdictional disputes, you would 
say is a definite step forward in the new act ? 

Mr. Borr. I would like to say this, that I think Jurisdictional dis- 
putes, disputes over the assignment of work are intolerable and should 
not be permitted, and the unions are trying to stop them, and we stop 
them any time a charge is filed with us. I think no union should be 
permitted to strike against a certification of another union. 

If the employer is under an obligation to bargain with union A, 
union B has no right to picket his plant and try to turn the employees 
ever to union B by force. They should go through the peaceful pro- 
cedures of the statute. [think unions should be required to bargain 
with employers in good faith. 

I think some types of secondary boycott are clearly bad. T think 
that there are some boycotts in which they are not clearly bad and in 
which it might be argued that it is unfair to prevent the union from 
following struck work, for example. 

However, all I can say is this: Congress is seeking a balance. ‘They 
have conflicting desires or problems The desire of the employer to 
do business with any other employer, it is like freedom of the seas. 
The union feels, however, “We have got a right to bring in our fellow 
workers on this thing.” In effect, they want to starve out this com- 
pany with which they have a dispute. They are trying to throw a 
blockade around him, and the other employer says, “I want to sail my 
ships in there and deliver the merchandise.” 


Mr. Gwinn. Well, secret balloting as carried on today by the 
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The union says, “If you sail your ships in there, you are an ally 
of that guy with whom we have the dispute. Therefore, you are our 
enemy.” The union does not want its fellow workers to work on 
merchandise that they are on strike against. 

There is some good and there is some bad on each side. All that I 
can say is that Congress has developed a very effective tool in the 
Taft-Hartley law for preventing those things. 

Mr. Gwinn. Thank you very much, Mr. Bott. 

Mr. PoweiL. Mr. Bott, on page 8 you describe the method of your 
office operating judicially, and I would like to get some information 
from you whic ‘h may be here, but I do not understand it if it is. After 
you have rendered a decision, there is no appeal at all from any 
decision that vou render ¢ 

Mr. Borr. No. 

Mr. Poweti. Now, my colleague, Mr. Kelley, mentioned a regional 
office manager that he had a little difficulty with in Pittsburgh. I am 
interested in a case at present which is before you, and one of your 
representatives came to see me, and I was told by this representative 
that your office upholds regional managers because, that is not the 
exact words, but they would not be regional managers if they were 
not good men and not capable of making mistakes. Is that situation 
true in the majority of cases ¢ 

Mr. Borr. No. Mr. Glebe came to see you, and Mr. Glebe is associate 
in charge of field operations. I think there may be a misunderstand- 
ing of the inference you could draw from his statements, because I 
know he does not feel that way. 

Our regional offices make mistakes. All of our people do. That 
is why we have the appeal procedure, and we do reverse regional 
directors. We reversed the regional director in one case involving 
the very employer you are interested in. 

Mr. Powerit. That is the first time I knew that. 

Mr. Borr. I think that maybe I was wrong, but we will find out 
when we get the Board decision, but it was a close one. 

Mr. Powety. In that ease I knew the individual very well, and 
when I went into the background and found out that this individual 
had been laid off because there was supposed to be an important 
security risk, it was laughable to me because the record of this family 
is so much the opposite, a prominent Roman Catholic family in 
Brooklyn. He had been raised and brought up in the church and 
the whole family had. all of their lives been in the church. It was 
one of her sons, a national champion in track and had won second 
place in the Olympics, a prominent physicist at Cornell, working 
with the Navy. The other son is in the Air Corps, and the other son 

is in the Marine Corps. Another boy coming out of school is already 
volunteering for the Army. 

If that is a poor security risk, then I guess we all are. That is 
why I was very interested in it. Iam glad to hear you tell me that. 

There is one other thing that I would like to know. 

Mr. Borr. Congressman Powell, I did not mean to imply, I do not 
think that you understood, that I reversed the regional director in 
that case. I am talking about another case, and that case is under 
consideration that you are talking about. We try to make it fast, 
but not this fast. 

Mr. Poweii. How does the lag in your office compare with the 
lag in the Board’s office on reaching decisions on cases / 
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Mr. Bort. I do not think that you can make a fair comparisoy, 


but I will make it. The last figures we have over a long period oj 

time, the 6-month period, showed that it took on the average abou 

165 days from the filing of the charge, the 

issues, the complaint, and the answer. 

Mr. Powe... About one-half the time it takes the Board, then / 

Mr. Borr. Well, the last figures over a 6-month period for 1) 
Board, I think, show about 210 days from the time they received |) 
case until the time they issued the decision. Last month they did « 
better job, and last month we did a better job. How the box score 
will look in 6 months, I do not know. Some time that is lost, as you 
know, is in waiting for a trial examiner. 

We have to issue our complaints early sometimes, because we wait 
to get the thing started, but we do not have a trial examiner availa! 
to hear the case. We are waiting now about 24% months for a tris 
examiner. A year ago we were waiting 5 months for a trial ex 
aminer. Then you wait 80 or 90 days for his decision, and then thie 
parties have a right to file exceptions and briefs and ask for ora 
argument before the Board, and there goes you time. Your 
shot right there. 

Mr. Poweti, Now, [ have one other thing in regard to the close 
shop. There is a method, as you indicate on page 16, where an ind 
vidual files charges attacking closed-shop conditions and resulting 
discriminatory treatment. That individual who filed the ch: arge, at 
tacking the closed shop, has to be employed in that plant, is that right / 

In other words, is there any way for an individual not employed 
at a plant, who feels they would be if there v 
file a charge / 

Mr. Borr. If he can show that he would be but for the closed shop. 
we will go ahead with his case. 

Mr. Powe... That is very important, what you are saying. 

Mr. Borr. Surely, we will process it. We process many cases © 
people who are trying to get employment. We have many of those 

on the books. “We are reluctant to process a case for, let us say, a stran 
ger to the proceeding, and we get | or 2 of those who come in and say 
“There is a closed shop,” or “There is a bad situation.” Well, this 
person may be, I suppose, the same kind of a person that calls up the 
United States attorney and says, “There is a roadhouse running out 
in a certain county and you ought to look into it. 
and there is no evidence. We get a few of those. 

But we will process cases for people who would have been employed 
but for the illegal condition. We like to have them have some real 
interest in the case, for procedural reasons. It is pretty hard to prove 
a case without witnesses, and an anonymous complaint is not worth 
very much to us. 

Mr. Powerit. If a union is discriminating against people because 
of their race, creed, or color, they could appeal to you and you would 
go into it, if it was a closed shop? 

Mr. Borr. That is right. If they could show that they would have 
been employed but for the illegal closed shop, and there was a job 
there, that they could have been hired, they might have a case. 

The difficulty of proving all cases of hiring goes away back to the 
Phelps-Dodge doctrine. You have to show that you would have been 
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lave to get in there before you have a case, because it is difficult to show 
the discrimination. We have to go into the mind, almost, of the per- 
sonnel director. But we have been able to do it in cases where the 
person doing the hiring makes some very damaging admissions as 
to why he is not recruiting. 

The easy case, for example, is where he says, “I am not going to hire 
you because you are not a member of the union.” That is a fairly easy 
case. But proving discrimination in hiring generally is not an easy 
job. 

Mr. Powerit. Have you had any cases from minority individuals 
in your administration of the act / 

Mr. Borr. Yes, as restricted to Taft-Hartley, ves, of course, on union 
membership and nonunion membership. We had one case, unfortu- 
nately, where employees went out on strike because the company pro 
moted or put a Negro into a department. The company fired those 
people, as they should have, and they filed charges with me, and I dis 
missed their charges, on the ground that that action of theirs, although 
it Was concerted activity, was unconscionable. So they had no rights 
under the statute. 

We had one case which never got to hearing, which was settled 
or adjusted, where, under the Taft-Hartley law the union had a 
union-security agreement and all employees had to join the union 
within 80 days. This individual wanted to join the local which 
pertained to white members, and the union said you have to join the 
other local to which the Negroes belong. He said, “I won't join the 
other local. I want to join the local that all of the workers belong 


I advised the union that, in my opinion, if they discharged that 
man, they would be violating the law, because they were getting his 
job, they were making restrictions on his employment based upon 
discriminatory rules and regulations. 

There is a section of the statute. and I cannot remember it and do 
not want to take the time to read it, but if the employer has reasonable 
grounds to believe that the membership is not open to people on 
the same terms and conditions is open to all other employees, he 
still cannot fire the man for nonmembership in the union. 

That would have made a very interesting lawsuit, but it was 
settled. The man is working, and I think he is becoming a member 
of the nonsegregated local, although whether he does or not is not 
my business, but it is my business as to whether he is fired. 

Mr. Powe... I think it is very fine to note publicly that Senator 
Taft has written into Taft-Hartley an FEPC with enforcement 
powers. 

Mr. Lucas. Will the gentleman yield ? 

As a Southern Democrat, I am proud to say that I will support 
such a regulation in the law, and I want to endorse such a move by 
Senator Taft as regards et nployment. 

Mr. Powerit. Congressman Lucas, the second coming is nigh. 

How do you feel about the mandatory and discriminatory pro- 
visions on injunctions ¢ 

Mr. Borrs. Well, there are proposals to make it discretionary. 
Now, there seems to be a lot of sweetness and light about that, that 
everybody wants to make it discretionary, but 1 wonder what they 
mean. What kind of discretion are we supposed to exercise? 
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I would like to see some standards for this discretion. Does the 
employer have to yell a little bit, or a lot before we get an injunction? 

Does he have to be hurt a little bit or hurt consider ably ? 

Are not all secondary boycotts bad if any of them are bad? How 
big do you have to be to have me use my discretion or how smal] 
should you be? Should it be in the national interest? Should the 
public health or welfare be at stake / 

Selfishly, I would rather have them mandatory. There is a viola- 
tion and we go ahead. We will be sitting around all of the time 
conferring with each other as to whether 
our discretion. I do not know what the standards are going to be. 

Mr. Baiwry. Am I to understand from that last statement of yours 
that you would be willing to have the injunction procedure applied 
mandatory on behalf of an unfair labor practice filed by a union? 

Mr. Borr. In a clear case, I would not object to it, but there are 
problems involved. In unfair labor practices committed by em- 
ployers, the damage has usually oceurred by the time the charge is 
filed. In other words, people have been fired for union activities. 

To get an injunction ordering the restoration of those employees 
would be to get the relief that the Board should find after analyzing 
the facts. It is one of the innate difficulties in balance ing the manda- 
tory injunction sections of the statute. 

In other words, the district court will have to make a determination 
as to whether or not the individuals were fired for union activities, 
and then order the company to restore them to work. If they did, 
there would be no merit in having a decision by the National Labor 
Relations Board. 

Mr. Battery. You could not determine those facts through your 
processes ? 

Mr. Borr. To get an injunction we could determine them in our 
investigation, and we can show probable cause to believe that they 
were fired for union activity, but the way our injunction cases are 
handled today is that the court takes testimony on the question. 

Although we talk about probable cause, the judge is pretty well 
convinced in his mind when he issues the restraining order that we 
have a case. 

It is a little more difficult to use the mandatory injunction section 
of the law against employers than it is against unions, because of the 
nature of the violations. 

Mr. Battery. Would you offer an explanation as to the fact that it is 
used more in favor of the employer ? 

Mr. Borr. It is used more against the union because the violation of 
the statutes made are union violations, the mandatory section. The 
secondary-boycott provisions are all union violations. That is why 
you have more mandatory injunctions against unions than against 
employers. But we do have a provision in the statute, to get to your 
point, which permits us to get discretionary injunctions, and we have 
used that only 17 times. 

Mr. Barry. I was going to suggest that there was a 

in which you come to that conclusion. 

Mr. Borr. That is r ight. That is because of a lot of imponderables 
about government by injunction, about the difficulty of turning your 
‘ases over to the courts to make the decision. Where we thought it 

was a real case of a flouting of the law, or where the damage would 
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be irreparable and could not be cured by an order of our Board later 
on, we did proceed. 

Mr. Baitey. Did I not understand you, in reply to a question asked 
by the gentleman from Pennsylvania, Mr. Kelley, that your decisions 
were final ? 

Mr. Borr. Only on appeals from dismissals in the regional office. 

Mr. Battery. You cannot decide those cases then, that is, on their 
merits, as to whether they are entitled to proceed or whether they are 
worthless? That is the business of your office; is it not ? 

Mr. Borr. Yes. On the question of whether the case has any merit 
or not, my decision is final. But if I decide that it has merit, the 
question of whether or not to get a discretionary injunction is decided 
by me and the Board. Do you follow me? 

We give them a short statement of facts, saying, “We cannot prove 
this.” And we do not give them the evidence, but we say we can 
establish that this company and the union have just made an agree- 
ment to staff its plant and the union does not represent a majority. 
Then it is a crucial question and we ask for an injunction. So my 
decision is final with respect to going ahead at all. If we decide to 
go ahead, the question of getting the discretionary injunction is de- 
cided by the Board and me. 

Mr. Baitey. I want to go into this matter more fully with you 
when I have an opportunity to cross-examine you, and I do not want 
to impose on the time of the gentleman from New York. 

Mr. Powe. I just want to conclude by saying that T think you 
have made a very important contribution when you point out that 
under the present mandatory-discretionary situation, you do not have 
any standards to work on, and I think it should be one of the duties of 
this committee, therefore, to clarify that part of the act either by 
making it equally mandatory or by setting up some minimum stand- 
ards so that your oflice can proceed with justice in the situation. 

Thank you, Mr. Chairman. 

Mr. Gwinn. Mr. McCabe, counsel to the committee. 

Mr. McCase. Mr. Bott, I would like to first of all pursue this point 
involving the closed shop. 

I was interested in your comment a while ago that there were some 
situations in which you would be proud to belong to a union which 
had a closed-shop contract. Did I understand you correctly at that 
point. If so, Iam wondering if you would not agree that the closed 
shop itself is really a license to discriminate ? 

By a closed shop, I mean that situation where it is necessary to 
belong to a union either to get or keep a job. I wonder if you do not 
consider that type of arrangement a license to discriminate against 
an individual who otherwise might be hired. 

Mr. Borr. A closed shop which operates where the business agent 
has the final sav as to who gets hired or who gets fired is a license to 
discriminate. But all unions do not operate that way. That is what 
I meant when I said I would be proud and consider myself fortunate 
to be a member of that craft and a member of that union. 

But unions, Mr. McCabe, do not always sign just a simple agreement 
that you have to be a member of the union. You have working rules 
and standards which were set up years ago in opposition to the open 
shop, so that the union would make some rules for the employer who 
did not want to make any rules. 
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I say an employer can control the union 7 making the union 
bargain with him as to the content of those working rules. In other 
words, if the union says, “We are going to have 5 men do this job.” 
the employer can bargain with them as to whether or not it shoul 

be 2. 

Mr. McCane. All right. Maybe we are burying ourselves here. 
Let us take any situation where it is necessary for a man to belong to 
a union to get or hold a job. If his job opportunity depends on his 
membership, and on that solely, would you consider it a privilege to 
belong under those circumstances? 

I realize there are varying degrees of compulsory unionism, and | 
want to get that one point straight regarding the full closed shop. 
where a man is required to belong in order to get or keep a job. 

Mr. Borr. Mr. McCabe, I cannot talk about the closed shop as simp] 
asthat. Iamsorry. I get confused. Ifa union is engaged in selling 
jobs, for example, where they have no standards for hiring people 
except the business agent’s or the delegate’s view as to whether a guy 
should get a job or not, or whether he has paid money to the union or 
kicked back part of his salary, that is wrong. 

But, on a rotation system, for example, of employment, or some 
method for distributing employment among the thousands of bit 
players or actors in Hollywood, some reasonable rules are developed 
between the union and the employer, or where the employer agrees 
that they have to be a member of the union, but he also has rules, it is 
not so unfair. 

Mr. McCase. We obviously disagree on the definition. I am think- 
ing solely of that one situation where getting or keeping his job is 
involved. IT will not take the committee’s time on it further, but let 
me ask you this: In connection with your own efforts to get at these 
illegal closed-shop contracts which ycu referred to in your prepared 

testimony, what information do you need before you will act against 
this type of illegal arrangement between a company and a union? 

For example, if I come in and file a charge with you, and show 
that I had Bact discriminated against, do I understand that is the 
situation where you will move ? 

Mr. Borr. Oh, yes. If you can show me that you think you have 
been discriminated against, we will investigate it. 

Mr. McCane. And if your investigation indicates there has been 
discrimination ¢ 

Mr. Borr. We will try to get you a job and we will try to get the 
union and the employer to cut out that practice, if it exists, entirely, 
and not just for you. If they will not do that, we will issue a com- 
plaint and we have issued hundreds of them. 

Mr. McC ase. Suppose your investigation discloses that I have not 
been a victim of discrimination in that instance? Perhaps the em- 
ployer fired me for rifling the till, but at the same time you do see that 
this illegal arrangement exists. Will you move then? TI have not 
been discriminated against in that instance, although the arrangement 
exists. What will you do in that case? 

Mr. Borr. I think we have done both things; I think we have pro- 
ceeded against a closed-shop arrangement where it was open and 
notorious, and I think we have dismissed cases when the individual 
had no case of his own and had no right to be hired and was a person 
who should not have been hired. We have had a few of those. 
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Mr. McCase. Why do you make a distinction / 

Mr. Borr. Because our policy is confused. That is because we have 
« lot of work to do and we have not always attacked the closed shop 
unless some good were to be gained by so doing. 

In other words, if an individual has a reasonable chance of proving 
it against himself, we will go ahead. We have avoided—and now 
perhaps I am being more positive than I should be—but we have 
tried to avoid proce eeding into lawsnits where we would not do any 
immediate good, for two reasons. I tried to explain, I think, to an- 
other gentleman, one, you have the question of proof. We do not 
have any witnesses if we do not have the individual. 

The company and the union are going to clam up on us unless we 
vet. a copy of an agreement, and oftentimes the agreements are oral. 
We are not going to have much of a chance in that case. But if we 
have a suspicion that it does exist there, or some evidence, we might be 
reluctant to proceed, 

I think we have perhaps failed to proceed in some cases unless the 
individual has a case of his own, and unless we can do some good for 
him. 

Mr. McC ane. I appreciate your difficulties of proof in any of these 
matters, but I wonder, in view of this policy which you described as 
“confused,” if you think the statute should be amended in some way 
io give you a clearer right to move in and do what you can—what your 
office can—to eliminate an area which C ongress has, in substance, put 
off limits, 

Mr. Borr. I do not know, Mr. McCabe. I will welcome your 
suggestion. 

1 confess maybe our policy has been a little muddy, and maybe I 
am being more unfair to myself than I need be. I think we have pro- 
ceeded in most cases. I feel, however, that there may be a case or 
two where we could not prove anything for the individual, and we 
told him “you do not have a case.” We do not have enough time and 
money to go after all kinds of arrangements, unless somebody can 
come in and show that he has been discriminated against. 

We do try to enforce the national policy, as you know, through 
the election procedure by declaring that any agreement that is invalid 
on its face, regardless of discrimin: ition—provable discrimination— 
will not prevent another union from coming in and trying to get an 
election. We have been criticized for doing that, as you know, and 
one of the bills contains a suggestion that the Board not hold the con- 

ract to be illegal in a representation case. 

We are trying to exercise some sensible discretion and the exercise 
of it may not have been wise, but I think, and I want to qualify that 
“think” business, that that is what I did. I would not be surprised to 
find when I go back to the office that we have authorized those cases. 
But my inc ‘Jination, honestly, is not to authorize them for a complaint 
unless we have some witnesses who have been discriminated against. 

Mr. McCane. What brings the situation to my mind is this Eichlay 
case. 

Mr. Bort. I know the name, but I do not know the decision. 

Mr. McCase. That is a case where the machinists filed a complaint 
alleging that the carpenters had an illegal closed-shop arrangement 
with the employer, and in which no individual alleged that he was the 
direct victim of «discrimination. Yet, that case was processed on a 
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complaint of the machinists. I wonder if there is not a dual standard 
there, one for the individual, and one for a union. 

Mr. Borr. No, I do not know the case; but did not the case show 
that the people would have been hired but for the union? That is 
like the case Mr. Powell asked about. 

In other words, the machinists—this happens often—have qualified 
men to put on the job, but they do not even get a crack at it. They 
are available and they could have been hired except for the carpenters 
contract. 

But the case you are talking about is an individual who comes in 
and says that there is a closed-shop contract; that he went over and 
tried to get a job and the guy would not hire him. We check and we 
find out that this fellow has been a felon or has a criminal record a 
long as your arm. Now I am not going to proceed on a case of that 
man attacking somebody else’s arrangement on a basis of his charge. 

Mr. McCane. Even though that arrangement is outside the law ? 

Mr. Borr. I think we failed to do that in some cases. That is right. 

Mr. McCane. That is the distinction I am interested in, because in 
this case involving the machinists and the carpenters, there was no 
proof that any one of these individuals had applied, or, as you say, 
would have been hired. The open jobs were for millwrights. 

Mr. Borr. The machinists can do millwright work. 

Mr. McCanre. As the carpenters can. 

Mr. Borr. The carpenters will object to my statement, but they ar 
both qualified. 

Mr. McCane. In any event, the employer had a group from which 
he could make a selection, I am talking about, and aiming my question 
solely at the policy of your office in pursuing these illegal closed-shoy, 
contracts. 

I wonder if you do have a double standard there, and whether it 
has been forced on you by the pressures of your operation, and 
whether you think some congressional action might be indicated 
there. 

Mr. Borr. Maybe there should be. I think that we may have two 
standards, but I do not think that they are double. 

Mr. McCane. I do not mean to use a derogatory term, I meant two 
standards. 

Mr. Borr. I think in the machinists case, they have men who ap- 
plied, or would have applied but for the fact they were told that 
there was no use to apply for the job. 

Mr. McCasr. Well in any event, if the time should come, Mr. Bott, 
when you feel free to make some recommendations to the committee, 
you might possibly include that among the areas of contribution. 

Mr. Borr. Mr. Merrick tells me that the business agent applied for 
jobs for his people, and he was told that they had a contract with the 
carpenters and they were not hiring any machinists, and they were 
following the area practice. 

Mr. McCane. That is precisely the difficulty; he inquired, but that 
happened. 

Mr. Borr. It was different from the case of the individual who 
would not have gotten the job no matter what kind of a contract they 
had there. 


Mr. McCane. Of course, we do not know that in this case. 
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Mr. Borr. We know the case because we investigated it and found 
out that the guy had a criminal record. He was a dope fiend and 
a criminal in the maritime industry, and he was a troublemaker. He 
had no right to the job. He should not have been hired, and he was 
an accident risk. 

Mr. McCaprr. That is in the case of an individual. 

Mr. Borr. He said, however, they have an illegal agreement and he 
wants to bring the majesty of the United States Government into a 
long proceeding on his behalf only to harass private parties. 

It is a delicate judgment to make, as to whether we proceed on this 
case. I thought that we should not proceed on his case, and I did not 
proceed. 

Mr. McCane. I think we have reached the point where we see what 
we are talking about. I wonder if it might indicate some necessary 
changes? 

Mr. Borr. I think we should leave it discretionary. 

Mr. Perkins. Will vou yield for a few questions? Inasmuch as I 
have to leave, I would like to ask the gentleman a couple of questions 
before I do leave. 

T have been very much interested in the figures that you have quoted 
in your testimony. I would like to know what percentage of your 
cases have gone to trial the last 2 years under Taft-Hartley in relation 
to the number of charges, compared with the same corresponding 
period, that is, the last few years under the Wagner Act. 

Mr. Borr. I think that I have those figures. 

Mr. Perkins. It is my impression that more cases and more charges 
have been filed, and there has been more litigation under the Taft- 
Hartley Act, than under the Wagner Act for the same period of time. 
Am I correct in that statement / 

Mr. Borr. I would say, but I will get it accurately for you, that 
there is a difference of only about 2 percent. I have had occasion to 
check in the past to see whether we settle as many cases in the region 
or dismiss them or get them withdrawn now as we did under the 
Wagner Act, and the figures are inconclusive. I mean statistically 
they show about the same. 

Mr. Perkins. In other words, according to your own figures there 
are not as many cases settled under the Taft-Hartley Act as there 
were under the Wagner Act. Is that a correct statement ? 

Mr. Borr. I think over a 10-year period as against a 5-year period, 
there may be a difference of 2 percent. I would like to leave it that 
way, but there are imponderables that you have to look at. 

Mr. Perkins. You just concede there is a 2-percent difference ovet 
a period of, several years? 

Mr. Borr. Yes. 

Mr. Perxrns. Would not that indicate that there was more latitude 
and more freedom from the standpoint of collective bargaining under 
the Wagner Act? 

Mr. Borr. Well, there is—I do not know—I have to say that in the 
first few years of the Taft-Hartley law, the unions litigated most of 
their cases the way the employers did under the Wagner Act. They 
wanted to test.the law in the courts, and we went to the Supreme Court. 

On the other hand, I think the figures would show that the reason 
we have more litigation under Taft-Hartley, the reason we issued 
more complaints, is because we are not settling as many cases with 
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employers generally as we were under the Wagner Act. Cases 
harder to settle. 

Now here come the imponderables; the cases are not as clear. Vy, 
are exploring the periphery of the law now. I tried cases under the 
Wagner Act where you could go to trial without any preparation, bu; 
we did prepare some. We could go to trial and start calling the fore 
man and his witnesses as witnesses and ask them if they made ayy 
speeches against the union, and whether they threatened people, a1 


you could prove your case through the opposition’s witnesses. Yo) 
do not get that any more. People have been reading the labor service, 
for 15 years. 

Mr. Perkins. Under Taft-Hartley, the unsettled litigation | 
continued all along the line ¢ 

Mr. Borr. Under Taft-Hartley 

Mr. Perkins. Yes. 

Mr. Borr. I think we have to get more trials, and we have to go 
court more than we did under the Wagner Act. 

Mr. Perkins. That is all. 

Mr. Kersten. Mr. Bott, the CIO historically has not been know 
as a Red-baiting organization. 

Mr. Borr. No. 

Mr. Kersten. And when they threw out certain unions back in 
November of 1949—— 

Mr. Borr. I think that was the vear. 

Mr. Kersten. The UE and several others. Out of space, it woul: 
certainly appear that the average citizen would have pretty goo 
reason to believe that the leadership of these unions that were throw) 
out actually were Communist-dominated, as the CIO stated. Is noi 
that true? 

Mr. Borr. They said they were following the Communist Part) 
line. 

Mr. Kersren. Can you tell me, Mr. Bott, what the procedure would 
be to bring about a prosecution of the union officer who filed a non 
Communist affidavit, who from all indications might well have filed 
a false affidavit. What would be the method of proceeding there 

Mr. Borr. I cannot tell you officially. I can give you my impression. 

Mr. Kersten. Would you give me your impression, please. 

Mr. Borr. Well, first somebody makes a complaint to the Depar‘ 
ment of Justice. That complaint is registered in many ways. We in 
the Labor Board have referred affidavits to the Department of Jus 
tice over the many years, suggesting prosecution on the basis of the 
statement made by the individual when he filed the affidavit, and on 
the basis of information which was given to us. I do not mean much 
evidence, necessarily, but information, or protest, that was given to us 
by an employer, for example, or another union that this individual who 
filed the affidavit did not follow. 

Then legally and administratively we are through with it except to 
maintain some liaison with the Department of Justice to see what they 
dlo with the case. 

When I get in here, I think you had better talk to the Department 
of Justice, and I do not mean any criticism in any way. They have 
their problems about prosecution. They have the problem with re- 
spect to the tense of the affidavit which says “I am not a member”: 


and they have the problem with respect to any activities the fellow 
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engages in after he resigns from the Communist Party, because many 
of ‘these people did resign from the Communist Party—it is an open 
secret that they did. 

Now, the FBI has problems. They may have evidence, but they 
may not want to disclose it. That is an enforcement problem in the 
Department of Justice. I know something about it but I cannot say 
much more than that. They brought them before grand juries, as you 
know, and asked them questions. Now, the proceeding before the 
grand jury is secret in some measure, but men were brought before the 
vrand jury and asked questions about their affidavits, and apparently 
they could not get an indictment. 

Now, there are some problems there. That is as far as 1 have 
explored it. 

Mr. Kersten. Does not the UE have the privilege of appearing 
before the Board ¢ 

Mr. Borr. Yes. 

Mr. Kersren. And it has the protection and falls under the general 
operation of the labor law, does it not ? 

Mr. Borr. Yes. 

Mr. Kersren. If you will assume the UE is part of the dangerous 
Communist apparatus in this country, would it be quite proper that 
they should have this privilege to appear before the Board ¢ 

Mr. Borr. It is proper and legal. 

Mr. Kersren. If you assume that it is definitely a part of the Com 
munist conspiracy, and you make that assumption, is it then a good 
thing that they have the protection of our labor law and have the 
pr ivilege of appearing before the Board and bargaining with 
American industry ¢ 

Mr. Borr. No. 

Mr. Kersten. Why not / 

Mr. Borr. Because they are a fraud if for no other reason—they are 
a threat to our security and they are a fraud on the employees. 

Mr. Kersren. In what way are they a threat ¢ 

Mr. Borr. They are a threat in the sense they can cause political 
strikes, and tie up an industry. Those were the findings of Congress 
many years ago, and those findings have been sustained by the Su- 
preme ‘Court in the A. C. A. against Dodge case, and that is the con 
stitutional support for the law which requires them to file affidavits. 
So they are a threat to security. 

Mr. Kersten. I certainly agree with you that they are, and I just 
wanted to bring out some of these reasons. You know that the UE 
has a contract, for ex xample, with General Electric, do you not 4 

Mr. Borr. I do. 

Mr. Kersrexn. And General Electric is in the process of manu- 
facturing many strategic materials, is it not 

Mr. Borr. That is right. 

Mr. Kersren. Do you think that, or if you will assume that UE 
is part of the Communist apparatus, that it is a dangerous thing to 
have them in contractual relationship with a firm making these stra- 
tegic materials / 

Mr. Bort. I certainly do. 

Mr. Kersten. Do you believe that actually the UE, in its contrae- 
tual relationships with the General Electric Co. or perhaps other com 
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panies, has virtual direct access to the manufacture of some of oy 
weapons that probably should be secret weapons? 

Mr. Borr. I do not have any personal knowledge, but I think it is 
possible. 

Mr. Kersten. You think it is quite probable that they would be 
able to find out practically everything they wanted to in a plant there, 
of the General Electric Co. ? 

Mr. Borr. I do not know. T would think it is not probable, and 
T would think our security regulations are better than that. T do 
not think all of the employees should have direct access to the classi- 
fied stuff, although T know enough about it to know that if you 
work on something you know something about it. 

Mr. Kersten. For example, in the processing of grievances in the 
General Electric plant, or in the making of erievance complaints by 
an employee to one of the other union members whose duty it would 
he to make these complaints, such an officer who took these complaints 
in the field of investigating the complaint might find out a great 
deal about the manufacture of secret weapons, might he not? 

Mr. Borr. That is right, by getting the information from the em- 
plovees. 

Mr. Kersten. And then perhaps getting information from other 
employees and collating it, and so on? 

Mr. Borr. Absolutely. 

Mr Kersten. And if such a union officer has an objective to find 
out all he could about the manfacture of a secret weanon, there would 


be a strong probability that he could find out a lot about it, isn’t 
that trne? 


Mr. Bort. Yes, sir. 

Mr. Kersten. And if such a union officer were part of a Communist 
conspiracy. this could be used against the best interests of the United 
States. couldn’t it? 

Mr. Borr. Of course. 

Mr. Kersten. Do you know that Congress or committees of Con- 
gress have found the UE leadership to be Communist dominated / 

Mr. Borr. I do. 

Mr. Kersren. In other words, they have confirmed the findings of 
the CIO, or the action of the CIO virtually by the congressional find- 
ings, have they not ? 

Mr. Borr. That is right. 

Mr. Kersten. Don’t you think it would be a good thing that steps 
be taken to prevent companies from entering into contractual rela- 
tionship, particularly companies having contracts for the manufacture 


of our arms, from making agreements with unions that are Communist 
dominated ? 


Mr. Borr. I do. 


Mr. Kersten. What steps do you think could be taken as a practical 
proposition right here and now to prevent the UE from appearing 
before the Board and having the protection of American laws and 
also from participating in defense contracts if, as we have reason to 


believe, there is a strong probability that they are a part of the Com- 
munist conspiracy ? 


Mr. Bort. I don’t know. I don’t know. 
Mr. Kersren. Well, don’t you think that certainly the problem of 
the matter of pressing for prosecution on one of these non-Communist 
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affidavits that has been filed by the officers, if there is strong reason 
to believe that the officer is, in fact, a Communist, would be one way? 

Mr. Bort. Of course, I certainly do. That is, if they have evidence 
and if they want to take the risk of disclosing their informants. 

Mr. Kersten. And if the present form of the affidavit as the law 
prescribes for it is too narrow to include those people who just for the 
moment doff the name but actually remain Communists and part of 
the conspiracy, don’t you believe the affidavits should be broad enough 
to include that type of Communist maneuver / 

Mr. Borr. Yes, if it will work. We tried to do that in the question- 
naire we sent to the leaders of four unions, you see. We asked them 
whether their affidavit was true, and after having filed four of them 
whether at any time, during the period from the filing of the first to 
the last affidavit, they had been a member of the Communist Party. 
They refused to answer those questions and got a restraining order 
against us. That case is on appeal. 

We were trying to find out a little more and trying to implement 
the congressional policy. 

Mr. Kersten. I believe it is a highly dangerous thing to have a 
movement of this kind, found by the CIO and congressional commit- 
tees to be Communist dominated, to be participating in defense con- 
tracts and to have the privileges of operating under the protection of 
our law and appear before the Board. Don’t you agree with me on 
that ¢ 

Mr. Borr. I agree with you 100 percent. 

Mr. Kersten. Don't you think we should do something about that ? 

Mr. Borr, Lagree you should do something. 

Mr. Kersren. Thank you. 

Mr. Gwinn. Mr. Lucas. 

Mr. Lucas. I have no questions at this time, Mr. Chairman. 

Mr. Gwinn. Mr. Bailey. 

Mr. Baitey. Mr. Bott, going back to our discussion at the time the 
gentleman from New York was kind enough to yield on the part of 
mandatory and discretionary injunctions, I note in your formal pre- 
sentation to the committee beginning on page 4, and page 5, you offer 
three major advantages of having your office operate independent of 
the Board. I want to read the last sentence of your last reason. 

Nowhere has this been proven as clearly as it has been in connection with 
improved and speedier methods for case handling as a result of the fact that the 
General Counsel rather than the five Board members has charge of field 
operations. 

Now, there has been a lot of continuing criticism directed at your 
office for the delay in not processing and handling more promptly and 
more expeditiously these complaints filed by unions for unfair labor 
practices. Now, as evidence of your good faith in the statement you 
have just made, I would like to request that you supply to the com- 
mittee for inclusion in the record the oldest pending case from the 
point of date of filing in each of your 28 regional offices, and then to 
check up on what kind of activity or action you are getting from 
the Board I would suggest that you file with us the three cases that 
are pending before the National Labor Relations Board on your in- 
itiation, that is, the three oldest cases that are pending now in the 
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Mr. Borr. In the Board, and you want the three oldest in eac), 
regional office / 

Mr. Battery. No, just one. 

Mr. Borr. One in each regional office? 

Mr. Baiiry. Yes; and I want the committee to know whether you 
have done what you say you are doing in this last sentence of your 
third explanation of the advantages of your office being independent 
of the Board. 

The only way I know that we can satisfy the committee’s curiosity 
is for you to supply that information. I would like, Mr. Chairman, 
at this time to have it included in the record in connection with Mr. 
Bott’s testimony. 

Mr. Borr. Would you permit me also to supply some figures on 
how many there are over a certain age in the regional offices ¢ 

Mr. Batter. Yes. 

Mr. Borr. Because, I think that you will find a case in some offices, 
at least one in some offices, that are very old for very many reasons. 

Mr. Bairey. If you are not too voluminous about it, you might ex- 
plain that. 

Mr. Borr. It will be a short explanation. 

Mr. Battey. You might give an explanation as to why. 

Mr. Borr. Yes, sir. 

Mr. Battry. Do you know, back when we were talking about re- 
pealing the Taft-Hartley in the 1949 Congress, I offered for the in- 
formation of the committee and for the satisfaction of a witness | 
was cross-examining, two cases. I believe they were appealed fron 
the State of Wisconsin by the CIO, that had been pending in the files 
for 23 months without any attention. 

I want to find out whether that situation has been improved. You 
say it has been improved in your formal presentation. 

Mr. Borr. I am confident that they are not 26 months old now. 

Mr. Batter. I hope you are right about it, but as a member of the 
committee I will be much better satisfied if I know that that situation 
has been materially improved. 

Mr. Borr. Is that 1949, are those two cases that you had in Wisconsin 
within 1949? 

Mr. Barter. I can get the testimony. 

Mr. Borr. I was just curious because I was regional director in 
Chicago and I was in charge of most of the Wisconsin area, and my 
only hope is that those cases were in the western part of Wisconsin. 
which was under the Minneapolis office. 

Mr. Battery. You will be able to get that. Mr. Wilson of the Genera! 
Electric was on the stand and I was cross-examining him and I pre- 
sented those and gave the cases and the filing dates and everything, 
and it is listed in detail and you can get them from the hearings of 
1949 of this committee. 

That is all, Mr. Chairman. 

Mr. Gwinn. Mr. Holt. 

Mr. Hour. Mr. Bott, what are the total number of employees of the 
National Labor Relations Board; do you know that offhand ? 

Mr. Borr. About 1,350. 

Mr. Hor. How many are there in your office? 

Mr. Borr. Under my supervision, you mean ‘ 


Mr. Ho tr. Yes. 
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Mr. Borr. About 850. 
Mr. Horr. How about the regional offices / 

Mr. Borr. In the regional offices, 750. 

Mr. Horr. And the subregional offices 

Mr. Borr. In the 7 subregional offices, I would say about 40 or 45. 

Mr. Hottz. How many of these employees, Mr. Bott, were employed 
prior to the enactment of the Labor-Management Relations Act of 
1947 

Mr. Bort. I can only guess. I can get the actual figures. I would 
say half. 

Mr. Hour. Half of them were? 

Mr. Borr. Yes. 

Mr. Hott. I would like to have the actual figures. 

Mr. Borr. We will get that. 

Mr. Horr. All right, how many of these employees under your 
office, Mr. Bott, have you discharged since you have taken over the 
office ? 

Mr. Borr. We can remember about 20, not since I have taken over, 
but I was in charge of field operations and I had been in Washington 
for 5 years, and in those 5 years we have discharged 20 people. 

Now, I want to be accurate. We didn’t discharge them. We dis- 
charged perhaps two, and the rest we asked for their resignation and 
they resigned. 

Mr. Hour. Was this because of complaints, Mr. Bott, or your own 
investigation ? 

Mr. Bort. General unsatisfactory condition, either personal or in 
the handling of cases, and some of them there is nothing wrong with 
them. I mean that some people just don’t fit in. They just can’t do 
the work. We don’t believe in an off-with-their-heads attitude. We 
discuss it with the man and ask for his resigtiation. And the mterest- 
ing thing it that when a person isn’t doing his work or he has done 
something improper, he usually will resign. 

Mr. Hotr. How many investigators and examiners have been dis- 
charged since you have been with the Board ¢ 

Mr. Borr. Those are the 20. 

Mr. Hour. They are investigators and examiners ? 

Mr. Borr. Eleven examiners and nine atorneys. 

Mr. Horr. I guess you gave this information to Mr. Kearns, but 
you and the Board work together and they have the final say on 
discharge of employees ¢ 7 

Mr. Borr. Only with respect to the regional directors. 

Mr. Horr. That is all of the questions I have, Mr. Chairman, and I 
would like to get the exact number that I asked for. 

Mr. Gwinn. Mr. Howell. 

Mr. Howruu. Mr. Bott, I introduced yesterday in the House a bill 
to amend section C, the employer-free-speech section, to attempt to 
make it a little more fair or clarify it or limit it, and more or less 
bring it in line with the decisions of the Supreme Court which have 
guaranteed employers free speech if they have not used it for intimida- 
tion or coercion. It may not be the full answer to it, and I won’t ask 
you to comment on it now. 
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(The bill referred to follows :) 


Mr. 
[H. R. 3481, 83d Cong., 1st sess.] Mr. 
A BILL To amend the Labor-Management Relations Act, 1947, and for other purposes Mr. 
Be it enacted by the Senate and House of Representatives of the United Statr. Mr. 
of America in Congress assembled, That the National Labor Relations Act, as Mr. 
amended, is hereby further amended as follows: tors ¢ 
Section 8 (c) of such Act is amended to read as follows : | was 
“(e) The expressing by any employer of any views, argument, or opinion, or of th 
the dissemination thereof, whether in written, printed, graphic, or visual forr, 
shall not constitute an unfair labor practice under any of the provisions of this matte 
Act, unless such expression, in the factual context in which it is made, tends to Gene 
restrain or coerce employees in their exercise of the rights guaranteed by this legal 
Act. Boar 
Mr. Howenri. However, there is a related situation that comes about Mi 
probably partly at least as a result of Taft-Hartley, where you have @ be ne 
the problem of agency or responsibility of employers for the aets of J that 
others in the community. It happens all over the country, but prob- J woul 
ably more often in the South, or portions of the South. It wouldn't M 
happen very often in an enlightened district like I represent up in M 
New Jersey, but it is a tough situation and you probably are familiar M 
with it and you have had a lot of cases where it comes in, and so fai wel 
I don’t think anyone knows too much about how to attempt to deal with J peo 
that and make it more fair. Would you have any ideas on that ¢ tion 
Mr. Borr. Well, as you say, it doesn’t happen too frequently, but it toe 
used to happen and it still happens some places. tob 
Mr. Hower. It still happens fairly frequently in certain portions wit 
of the South, I would think. N 
Mr. Borr. It is not restricted to the South. One of the leading cases mel 
was the American Pearl Button case from the enlightened State of rect 
Minnesota. It isa problem. The rule we tse now in the law is the N 
agency rule. An unincorporated group is not responsible. An em- dat 
ployer is not responsible for the actions of the chamber of commerce or | 
in his town unless it is acting as his agency. In some cases, I think the 
maybe one or two, we have been able to prove that the chamber of it i 
commerce Was acting as his agent. s 
The old rule was that acting “in the interest of the employer” was Co 
the rule and I guess Congress thought that that was going too far and ral 
Congress changed it. But I am a little bit on both sides of it. TI can son 
see some cases where the actions of the group in town is just as im- the 
portant or just as bad as the actions of the employer. on 
Mr. Howe... In the interests of the union ? fo 
Mr. Borr. They are acting in the interests of the employer against 
the union, and they are a front for the employer. However, some of tic 
their actions are voluntary, and they just act the way they do because it: 
they feel the way they do. They may have put up the money for the al 


plant which comes to town. They go pretty far, and I think it is 
something which should be explored and perhaps some middle ground 


ve 
between what we have now and what we had then should be developed. 3 
That is as much as I have thought about the situation. 
Mr. Howe. You do not have any specific suggestions or general t] 
suggestions as to how it actually might be dealt with? p 
Mr. Borr. No; I do not. t] 
Mr. Howeti. Thank you. That is all. . 
Mr. Gwinn. Mr. Rhodes. 
Mr. Ruopes. Mr. Bott, there is a separate solicitor, is there not, who P 


acts for the Board on certain occasions? 
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Mr. Borr. Yes, sir. 

Mr. Ruopes. What briefly are his duties / 

Mr. Borr. The Solicitor is a woman. 

Mr. Ruoprs. I change the gender, 

Mr. Borr. The Chairman gave the committee his view of the Soliei- 
tor’s duties yesterday, and I didn’t hear all of the testimony, although 
I was in the room, and it started with that. As I understand the job 
of the Solicitor, she is supposed to advise the Board with respect to 
matters which are peculiarly of the Board as distinguished from the 
General Counsel. She advises the Board on general matters, to give 
legal opinions to the full Board as distinguished from the individual 
Board members. 

Mr. Ruoprs. Suppose the Board feels that in a certain case it might 
be necessary to get an enforcement decree. Would the decision as to 
that Come in your office, or would it be a decision of the Board which 
would probably be prompted by the Solicitor ? 

Mr. Borr. I would like to think it is a decision of my office. 

Mr. Ruopes. What do you really think ¢ 

Mr. Borr. I don’t know. I think that we make the decisions, and 
we make the recommendations, and we have got the lawyers and the 
people who work on this stuff regularly, and we make recommenda- 
tions to go up to the Supreme Court, and we make recommendations 
to enforce Board orders. We have no objection—and I am not trying 
to be funny—to a group of men consulting with any competent person 
with respect to an opinion given by someone else. 

Mr. Ruoprs. When you make a recommendation that an enforce- 
ment decree be obtained, does the Board invariably follow your 
recommendations ¢ 

Mr. Borr. Let me go back; I will come to that. That is reeommen- 
dations to enforce Board orders. That requires very little clearance, 
or none as far as I am aware, with the Board. In other words, it is 
the Board order, and we are their lawyer, and we-go up and enforce 
it if we don’t get compliance. 

The problem would come in whether we should go to the Supreme 
Court or not go to the Supreme Court and not petition for certio- 
rari, or whether or not we should ask the Board to settle the case on 
some ground or not enforce the order. We could try a case on one 
theory in a region and lose it, and have the Board make a decision 
on another theory which we now, as advisers to the Board in the en- 
forcement end, think is the theory which won’t stand up in court. 

We have on occasion urged the Board, and brought to their atten- 
tion the fact that this case is a loser, and I think the Board listens to 
its General Counsel. However, the Board does have a Solicitor, too, 
and the Solicitor does advise the Board. 

Mr. Ruopes. Isn’t there a little bit of duplication of effort between 
your own and the Solicitor’s office ¢ 

Mr. Borr. I think there is a little bit. I do, yes. 

Mr. Ruoprs. Now, that brings up another question. In the event 
that you as General Counsel are dissatisfied with the ruling of the 
Board on any given case, may you or can you appeal the case from 
the decision of the Board and ask lin a Cireuit Court of Appeals 
ruling? 

Mr. Borr. No, it is very doubtful that I could. We have not. We 
are inclined to think that we can’t. 
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Mr. Gwinn. Will the gentleman yield at that point? 
Nothing can be done unless there is a complaint of one of the 
parties? 

Mr. Borr. Yes, sir. 

Mr. Ruopxs. In other words, the other party is the one who has 
to ask for the appeal and not the Government, although the Govern- 
ment may be a party to the case. 

Mr. Borr. The General Counsel can’t. “The Board can review its 
own orders, of course; but if one of the parties is dissatisfied with 
the decision, only the private party, the charging party or the com- 
pany, can get review in the Circuit Court of Appeals. 

Mr. Ruopes. I am trying to get some idea. I am not sure I under- 
stood Mr. Herzog correctly yesterday. How many law clerks does 
each member of the Board have? 

Mr. Borr. Ninety, I think. 

Mr. Ruoprs. Ninety law clerks? 

Mr. Borr. Yes. 

Mr. Ruopes. And the work output of the Board is about 325 cases 
a year? 

Mr. Borr. About 450. Some of them are “no exception” cases, an 
intermediate report by a trial examiner and no exceptions are taken 
to it. I think the decision has to be looked over anyway. I am not 
positive of my figures, but it is around 400, 

Mr. Ruopes. Those clerks are law clerks;; is that correct? They 
are lawyers? 

Mr. Borr. To be accurate, you have that great volume of the 
election cases, Mr. Rhodes, 1,500 or 1,600 of them a year. The record 
has to be reviewed in that case. 

Mr. Ruopes. The record is reviewed but there is actually very little 
in the way of formal opinion written on those cases ? 

Mr, Borr. There is an opinion and sometimes it is quite lengthy, 
depending upon the issues. And there are difficult unit problems and 
difficult contract bar problems, but I don’t know how the internal 
operations operate. 

Mr. Ruopes. Well, a little quick arithmetic says there are 90 law 
clerks working for the Board and, not taking into account the election 
cases, each law clerk handles about 4 cases a year. And Iam wondering 
in a situation like that why there should be any backlog at all. 

Mr. Gwinn. Will the gentleman yield at that point! I think there 
must be a mistake about that volume, Mr. Bott. Would the gentleman 
who sat with Mr. Herzog yesterday give us that figure, if he has it / 

Mr. Consepinr. I don’t, Mr. Gwinn. I think perhaps Mr. Rhodes 
is mistaken in assuming that the assistants of the Board members only 
work on C cases. Oftentimes the most difficult cases the Board has to 
decide—and indeed it is the great volume of its work—is largely re- 
lated to the representation cases, which are very frequently very time- 
consuming and very technical and very difficult. 

The assistants to the Board members that Mr. Rhodes has been talk- 
ing about work both on the contested cases and on the representation 
cases, 


Now, I am sorry, Mr. Gwinn, I didn’t get specifically your question 
to me. 
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Mr. Gwinn. How many decisions does the Board make a year? I 
suppose that would be decisions that go into the reports and are re- 
garded as decisions like any other court decisions. 

Mr. Conseprne. I think Mr. Herzog put that information in the 
record yesterday, Mr. Gwinn. I will check that and, while I am cer- 
tain it 1s in the record, I will submit it again, if that will be of assist- 
ance to you. I have in mind the figure that he quoted, that he used 
in his testimony, of approximately 10 decisions per working day. 

(The information referred to is printed at the close of Mr. Con- 
-edine’s testimony, p. 394.) 

Mr. Gwinn. Thank you very much. 

Mr. Ruopes. I believe that is correct. However, Mr. Consedine, do 
not a lot o these cases come down on a more or less informal decision 
and not an opinion to be written, for instance / 

Mr. Conseprne. I think that you are talking about the short-form 
decision, Mr. Rhodes. That is true; there is a considerable portion of 
the Board’s decisions that are rendered upon what is known as the 
short-form decision. But don’t permit that to leave the impression 
that those cases are not very difficult. Those cases require the same 
kind of thorough analysis, review, and consideration as a case in which 
the Board actually renders its own decision, because the Board in 
passing upon the case must be fully familiar with the record, the 
issues, and decide the case even though the Board’s decision may be 
in the form of adopting the intermediate report of the trial examiner 

Mr. Ruopes. Understand, my inquiry is not an attempt to cast any 
aspersions on the working habits of the 90 lawyers, or anything of that 
nature. The thing I am trying to arrive at is some possibility of 
shortening the procedure, which apparently is completely voluminous, 
so that the people you now have can get those cases out a little bit 
faster. 

Do you have any suggestions along those lines? 

Mr. Consepine. I don’t, Mr. Rhodes. As the Chairman pointed 
out to you yesterday, the Board has given very serious conaldbidabiins 
to this problem in the recent past and has had a survey made by mem- 
bers of its own staff. The Board is constantly surveying its processes 
in an attempt to shorten the time lag between the receipt by the Board 
of a decision upon an intermediate report or receipt of a representa- 
tion record and the date on which they issue its decision. 

I have no additional suggestions to make, but I can assure you that 
the Board is constantly attempting very seriously to shorten that time 
lag that does occur. 

Mr. Ruoprs. Now, Mr. Bott, in your testimony you made the state- 
ment that you felt that the secondary boycott law was bad and I am 
sorry that I missed your reason for thinking it was bad. Did that 
have something to do with the manner in “which an injunction is 
sought? W ould you go back over that for me, sir? 

Mr. Borr. I didn’t say that, Congressman Rhodes. I didn’t say 
the present secondary boycott provisions are bad. 

Mr. Ruopes. In response to a question. 

Mr. Borr. I didn’t make that statement. 

Mr. Ruoprs. Perhaps I misunderstood you. How do you feel about 
the secondary boycott provisions ? 
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Mr. Borr. I said with respect to the secondary boycotts, I said 
positively certain sections were clearly good and certain conduct on 
the part of the union should be interdicted, but I said with respect 
to boycotts generally the problem is how far a union can bring its 
other union members into a dispute and therefore bring neutral em- 
ployers into a dispute. What were the rights of neutral employers 
to trade with other employers¢ I said that that was a matter clearly 
about which I would express no opinion but said that if Congress 
had decided as it had that secondary boycotts were bad, they had 
provided me with an effective tool to prevent them; that is, the 
Injunction. 

Mr. Ruopes. As far as the law as it now stands is concerned, you 
have no suggestions for any changes in the law along those lines 

Mr. Borr. With the qualification that I just said, yes, sir. I am 
sorry, I am reminded of something. I did indicate earlier, and the 
record will show that, I think, that with respect to struck work, the 
farming out of work which is on strike waaliihe should be worked 
over and amended. That is, we have had cases where an employer 
transferred all of his work to what the court called an ally during the 
strike and the union went over and picketed the ally. 

The people required to do the work were union members, and that 
is the peculiar “struck work” situation that we run into. I think it 
can be argued and there is some basis for saying it is unfair for pre- 
venting the union from following that particular work. 

Mr. Ruopes. The decisions of the Board have been along that line; 
have they not ¢ 

Mr. Borr. Yes and no. There is one, the Basco Engineering case 
was a decision by the Board. At least, the district court held that. 
But I don’t think that there are any other decisions. We don’t know 
whether that decision is the last word. 

Mr. Ruopres. Do you now cede cases to the State of New York? 

Mr. Borr. No. 

Mr. Riopers. Because of the inconsistency of the law ¢ 

Mr. Borr. Yes, sir. 

Mr. Ruopes. That is all. 

] think the time being short, Mr. Chairman, that I will ask no 
further questions. 

Mr. Gwinn. Mr. Bott and gentlemen, it is now 12:25 and the 
meeting will adjourn until 2:15. At that time we will go on and 
finish with Mr. Bott, and then take up the examination and testimony 
of Mr. Denham. 


(Whereupon, at 12:25 p. m., a recess was taken until 2:15 p. m. 
of the same day.) 
AFTER RECESS 


(The hearing was resumed at 2: 15 p.m.) 

Mr. Gwinn. The hearing will be in order. 

Mr. Elliott, do you have any questions ¢ . 

Mr. Exvarorr. Mr. Bott, my background as a lawyer makes me like 
what you have said about the separation of the prosecution functions 
and the purely judicial functions of the National Labor Relations 
Board, and I want to question you a little further along that line. 


No 
to sl 

Mi 
is 1m 
in cl 
regi 
tratl 


men 
adv) 


exc] 
reg 
alse 
cha 
It ¢ 
mis 


N 

dif 
Cas 
ad 
CoO 
he 
vi 
in 

it 

re 

li 

| 


LABOR-MANAGEMENT RELATIONS 355 


Now, what is your legal staff in the Washington office here like as 
to size and components and parts and so on ¢ 

Mr. Borr. We have three main divisions. The Operations Division 
is immediately in charge of the field offices. That ts, you might say, 
in charge of a lawyer and with an assistant and with ‘administrative 
regional director experience. ‘Then we have a small staff of adminis- 
trative examiners. They are former field examiners, election case 
men, and men who know field operations and can give immediate 
advice to the regional offices when they call up and have a problem. 

Next to them we have a Policy and Appeals Section made up 
exclusively of lawyers who review and analyze requests from the 
regional offices for legal advice on cases, on the merits. This Seetion 
also handles appeals in unfair labor practice cases from dismissals of 
charges by regional directors. That section has about 20 people in it. 
It gets some 35 or 40 appeals a month. It gets advice cases and other 
miscellaneous matters. 

Mr. Exuiorr. What are advice cases, Mr. Bott 

Mr. Borr. The regional office, or the people in the regional office may 
differ among themselves as to whether or not the facts in a particular 
case make out a violation of a law. They will ask us for help. That 
advice is given back to them. 

Mr. Exniorr. Do you see those things yourself—those advice cases ¢ 

Mr. Borr. I would say 1 out of 25. Mostly they are handled by that 
Appeals Section, that Advice Section and the two other associate 
counsels in charge of the other divisions. The Law Department 
handles the appellate work. Those Associate General Counsels re- 
view that request for advice after the raw work is done by the lawyers 
in the Policy Division. They review their recommendations, debate 
it and consider it, and I have delegated to them authority to tell the 
regional office what the policy is, or whether or not the case has merit. 

In most cases they do that without clearing with me. They often, 
like in any organization, flag the case to me “after they have advised 
the region, or send me a copy of the memo saying, “We thought you 
might want to see this one.” Most times I leave it alone. 

Now, some cases could come in for advice involving questions of 
broad national policy or cases involving the actions of a unien in 

many areas of the country, a case in which there is no clear policy. 
In those cases, this committee could still make a determination and 
not tell me about it. But they probably will flag it, and in some cases, 
and I think they are rare, they decide that they do not want to take 
any action on a case without talking to me first. They do, and IT ask 
them what their opinion is and we discuss it and we decide what to do. 

On the otal BF cases, the appeals from dismissals, if you want to 
go into that, I do see the case personally. In some cases I discuss 
with the committee in my office and debate it and look over the evi- 
dence. In most cases I read their analysis and their memo of their 
action for my signature. As I said, there have been about 600 of 

them and I read them all and study the legal analysis in each case. 
I might say in passing that in half of those cases there is really no 
problem. It is an evidentiary one. The complainant has not made out 
a case on the facts. Investigation discloses no violation. Some of 
them are legal, some are credible problems, and they are mixed. 
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Mr. Exuiorr. Do you have any original jurisdiction, so to speak, 
here in the Washington office in these cases ¢ 

Mr. Borr. No. Ina very rare case it could be filed in Washington 
but we make a practice of discouraging it, and although we have thie 
right under our rules and regulations to have a case filed in Washing- 
ton, we try to keep them out because we don’t have investigators in 
Washington. We do not have the staff to investigate a case. So we 
discourage them. 

Mr. Ex.iorr. Approximately how many lawyers do you have on 
your legal staff here, Mr. Bott, in Washington ? 

Mr. Borr. In Washington, 78 lawyers in the legal staff and 2 pro- 
fessional people in the Operations Division. They are lawyers and 
field examiners. Some of the field examiners are lawyers but it is 
78 plus 10. 

Mr. Exxiorr. And in the regional offices, how many lawyers do you 
have under your supervision there, roughly ? 

Mr. Borr. About 125. 

Mr. Extiorr. That is in 28 offices, an average of 4 or 5 lawyers to 
the office; is that right? 

Mr. Borr. That isright. New Yorkhas15. Texasand Fort Worth 
has about 5, and it is spread like that. It depends upon the size of 
the office. 


Mr. Exxiorr. Then are your investigators in these offices also 
lawyers? 

Mr. Borr. Some are and some are not. It is not required under our 
regulations, and under our civil-service regulations. It helps. Legal 
ability or legal background is given as credits for their status as field 
examiners. I would say more than half are not lawyers, and I do 
not know for sure. Many are lawyers; most are not. 

Mr. Exsiorr. Now, these investigators are people who customarily 
come in contact with the people out in the field 

Mr. Borr. That is right. That is the first contact. 

Mr. Exxiorr. I assume they are all under civil service; are they not ¢ 

Mr. Borr. Yes. 

Mr. Exzsorr. What grades do the investigators fit into? What is 
their pay ? 

Mr. Borr. Their pay is from about $3,000 for the first grade, up to 
about $7,200 for the topmen, and a few over that at a higher grade. 
The average grade, I would say, would be about a GS-11, which is 
about $6,000, 

Mr. Ex.iorr. That is for the investigators themselves. 

Mr. Borr. Yes, sir. 

Mr. Extiorr. What special requirements do these investigators have, 
or is that a matter left within your discretion ¢ 

Mr. Borr. No; they have to have had some experience in labor rela- 
tions. These are civil-service requirements. We hire them from 
civil-service registers. Up until about a year ago they were from a 
particular register set up for field examiners for the National Labor 
Relations Board. That was set up 7 or 8 years ago. More recently 
we have stopped using that register, and we are hiring from a junior 
professional register at a lower grade in an attempt to get the young 
college graduates who have studied labor relations in school. Now, 
the old register kept us away from'them pretty well. We more re- 
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cently have felt that we would rather have them right out of school, 
a lot of them as trainees, for many reasons. 

We are getting new blood and new life and new understanding of 
labor relations problems, a fine group of people who have gone to 
labor relations schools. We get the young veterans and we also get 
them on a probationary status. 

Mr. Exxiorr. How long is the probationary status? 

Mr. Borr. Six months, and we can let them go any time during that 
6 months without any reason. 

Mr. Ettiorr. Now, after the 6 months, suppose 1 of your investi- 
gators who has been fully employed or fully hired, under the oper- 
ations of the civil-service rules which I have never been able to fully 
understand myself, goes up into northwest Alabama and gets into some 
trouble with somebody who has some business with the Labor Rela 
tions Board and he has a row, we will say, with an employer or some- 
body else and the report of that comes to you. Is there anything 
actually that you can do about it / 

Mr. Borr. Oh, surely. If our investigation shows that the man was 
wrong and that he does not have the proper technique or does not 
know how to get along with people, or he is insulting or his conduct 
has been improper, you immediately suspend him. You can do that. 
We have done it, and I have done it personally. Then we worry about 
civil service after that. 

Now, I find that that is proper. At that point you can put them on 
leave, and after you talk to him and he does not agree that his conduct 
has not been proper and he does not want to resign, then you have 
to go through the charge procedure. You have to issue charges, 
stating the nature of the violation, and he has a right to answer. 
He does not have a right to a hearing unless he is a veteran and after 
you get his answer and you decide that his conduct has been improper 
you may fire him for cause. If your action is arbitrary or capricious 
or malicious, you can be sued in the Court of Claims. 

Mr. Exxiorr. Have you had experience with the charge procedure 
in removing investigators ¢ 

Mr. Borr. There was one case, we issued charges and the gentle- 
man did not reply. That is the only one I have had personal contact 
with. In another case before my time there were charges issued by 
my predecessor, as I recall. There was a response and a discharge 
based upon the pleadings, you might say. 

Mr. Exniorr. Well, what I am trying to get at, is that this charge 
procedure is one that you administrators are reluctant to undertake 
except in most extreme cases, is it not, Mr. Bott? 

Mr. Bort. I have never thought it through, but I would say I am 
reluctant. But I think for many reasons I would rather—as I said 
this morning, there have been a substanial number of people who 
have left us after conversations with our supervisors—I would rather 
point out to them the error of their ways and tell them that they might 
do better someplace else. 

That is right. There is that reluctance but we have used the charge 
on occasions. Pardon me, I might finish that. We have the right 
to discipline people less than a discharge, suspension without pay, 
or demotion. On a demotion you would have the same problem, that 
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it can be done only for cause, and that would be a charge procedire. 
as I understand it. You can always transfer people, too. 

Mr. Ex.iorr. When you set up a new agency, as a matter of faci 
that is where so often it gets its personnel, is it not, from those of you 
who transfer these people that they do not particularly care to have 
into the new agency? * that one of the things that sometimes gets 
you folks saddled with personnel that maybe does not give the proper 
accounting for themselves in dealing with the public, such as we have 
been talking about here for a day or so? 

Mr. Borr. By and large I disagree. I mean we can transfer people 
within our own agency, and the transfer, as you know, will shake a 
man up if he isn’t doing a good job, because it is a serious thing to have 
to move your family from Seattle to New York or from Boston to 
New Orleans. We try to save people and we don’t try to break then, 
Most of them can be saved when they are out of line. IT have jad 
personal experience and I am quite happy and proud of being able to 
make good employees out of people that might have gone wrong. 

I do not know about transferring to other agencies. I don’t know 
where they may go. I think the men we got off the civil-service regis 
ter were by and large good men, but I have indicated that they all did 
not work out well and they know it after a while and they leave, and 
they could get a job with another agency, I guess that is true. We 
do not have the very same problem with respect to attorneys. We 
make our own individual investigation of attorneys. 1 don’t meay 
we make full civil-service kind of investigations or FBI investigations, 
but we try to make a thorough check of references, school references, 
and business acquaintances and so on, to satisfy ourselves through a 
committee we have which screens these men, to satisfy ourselves that 
we are getting good lawyers. 

Mr. Exniorr. Now, to get back to another point [ want to ask you 
about and that is the trial examiner. Where do those fellows come 
from? 

Mr. Borr. I have got it written down. 

Mr. Exxiorr. That is good. 

Mr. Borr. I hope I have it here. The trial examiners are under 
the administrative direction of the Board and they conduct and hear 
unfair labor-practice cases and prepare intermediate reports embody- 
ing findings of fact and conclusions of law and soon. Authority for 
the following is derived from the Administrative Procedures Act, sec- 
tion 11, dated June 11, 1946. They are appointed from registers set 
up on the basis of examinations conducted by the Civil Service Com- 
mission. The names are referred to the agency when it requests certifi- 
cation in order to fill established vacancies. They are given absolute 
appointments. 

The agency shall file with the Commission a complaint which shall 
set forth completely and in detail the facts alleged to constitute good 
cause for removal. The Commission will then hold a hearing and will 
decide whether or not the removal is justified. In exceptional cases 
where the agency decides that the retention of a trial examiner pending 
adjudication would be detrimental to the interests of the Government, 
the agency may assign the trial examiner to other duties or place him 
on annual leave for the period that will be covered by annual leave 
to his credit. In order to take this action, the agency must have the 
prior approval of the Commission. . 
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That is the extent of my knowledge. 
Mr. Evuiorr. You have no control over this trial examiner what- 
soever ¢ 

Mr. Borr. None whatsoever. 

Mr. Exuiorr. And likewise, the Board has, you might say, no control 
over him and I am not inclined to be disagreeable about that fact. 1 
think the trial examiner ought to be someone who in the judicial 
position is not subject to the pressures of either side in this matter, 

Mr. Borr. I think we all agree on that. The only problem that 
comes up is their status with respect to general layotfs, and that mat- 
ter is being litigated presently and the case is pending in the Supreme 
Court. 

Mr. Exuiorr. In other words, your boys in the regional offices try 
these cases before the trial examiner as you would before a Federal 
judge, or a State court if the State court had jurisdiction ¢ 

Mr. Borr. That is right. 

Mr. Exniorr. Do you hire the regional directors ¢ 

Mr. Borr. We haven't hired any recently. [ appoint them. The 
last 2 or 3 appointments have been made by me and they have been 
from within the agency. [| appointed the man and told him about it, 
and then I told the Board and the Board ratified the appointment. 
His appointment would not become effective, however, until approval 
by the Board. 

Mr. Exuiorr. In other words, they advise and consent with you, so 
to speak ¢ 

Mr. Borr. It isa sort of a ratification procedure, and we don’t have 
hearings, and I am not trying to be funny, but in the appointments I 
have made they have known who the person was and they relied on my 
judgmient that he would make a good regional director. 

Mr. Exuiorr. Is your office called upon to furnish advice to the 
NLRB other than in the type of thing you discussed with us which 
grows primarily out of the handling of litigation before the Board ¢ 

Mr. Borr. That is right. Now, we would advise the Board with 
respect to election cases based upon our experience in supervising the 
regional offices. 

Mr. Exuiorr. Is there any conflict in the method of giving these 
Board members 19 or 20 lawyers to work on these cases, and the work 
done by your office / 

Mr. Borr. I don’t think so. 

Mr. Exstorr. There is no conflict there at all / 

Mr. Borr. No, sir. 

Mr. Exsiorr, Is there any conflict between the work done in your 
office and that performed by the Solicitor’s Office in the NLRB? 

Mr. Borr. I think in some measure there is duplication. I do not 
know of conflict. The Board consults with the Solicitor with respect 
to recommendations made by my office. That is a fact. Whether the 
Board relies upon the opinion of the Solicitor as against mine, I have 
no information. 

Mr. Exntorr. Does the Board sometimes get a conflicting opinion 
from its Solicitor and overrule vour advice in regard to the matter, 
or disregard it / 

Mr. Borr. I cannot say definitely that they get a conflicting recom- 
mendation from the Solicitor. But they have not followed my recom- 
mendations on occasion. They may have gotten their advice or they 
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may have decided for themselves that I was wrong; that is quite possi- 
ble. They might have gotten their advice from their legal assistants 
or their law clerks, or they might have gotten it from their Solicitor 
or Associate Solicitor. 
r. Exniorr. How many Solicitors does the Board have? 

Mr. Borr. Two. 

Mr. Ex.iorr. Two Solicitors? 

Mr. Borr. Yes. 

Mr. Exniorr. And you have nothing to do, of course, with hiring 
those people and have nothing to do with prescribing their workload 
or anything else? 

Mr. Borr. None at all. 

Mr. Exxiorr. That is all. 

Mr. Hour. Is this the same Solicitor that you were talking about 
this morning, that Mr. Rhodes was talking about ? 

Mr. Borr. There is a Solicitor and associate, an assistant. 

Mr. Horr. May I inquire who they are? 

Mr. Borr. Ida Klaus. 

Mr. Howr. She is a Solicitor? 

Mr. Bort. Yes; and William Consedine. 

Mr. Hour. Thank you very much. 

Mr. Exuiorr. That is all, Mr. Chairman. 

Mr. Gwinn. Mr. Bosch, do you have any questions ? 

Mr. Boscu. I have no questions. 

Mr. Gwinn. Mr. Wainwright ? 

Mr. Warnwrigut, Mr. Chairman, Mr. Consedine requested per- 
mission to insert in the record, at the end of the testimony, certification 
as to the exact number of cases that had been passed upon by the Board 
last year, and with your permission he would like to put that in the 
record. This was raised by Mr. Rhodes’ questioning of Mr. Bott. Mr. 
Rhodes and I were under the impression that Mr. Bott said the Board 
had passed on 450 cases and there was some question about it, and Mr. 
Consedine would like to correct that. Is that all right with you, Mr. 
Chairman ? 

Mr. Gwinn. Yes; it is perfectly all right. 

(The information referred to appears at the close of witness’ 
testimony.) 

Mr. Warnwricur. I want to thank you on behalf of my colleagues 
and myself for your presentation, Mr. Bott, and I have just a couple 
of brief questions. You testified earlier today as to the exact number 


of employees that were employed, both by the Board and by your own 
organization. 


Mr. Borr. Yes, sir. 

Mr. Warnwricut. What percentage of that group would you say 
were previous employees prior to 1947? In oF words, what per- 
centage of that group would have administered the Wagner Act? 

Mr. Borr. I said half this morning. I think that that is safe. If 
I am wrong, I am on the safe side. 

Mr. Warnwnient. Of that half, I gather a certain number of them 
are employed by your office. When your office was created, your prede- 
cessor, Mr. Denham, selected certain employees who had administered 
also the Wagner Act; is that right ? 


Mr. Borr. Yes; I have taken the same staff that Mr. Denham had, 
exactly. 
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Mr. Warnwricur. Would you say, or I gather that approximately 
half of this Board were administrators of the Wagner Act, and would 
you say that from the point of view of political philosophy that the 
philosophy of administration of the Wagner Act has come over in the 
administration of the Labor-Management Relations Act of 1947? 

Mr. Borr. Well, I hope that I have been administering the whole 
law, the Wagner Act and the amendments. In other words, the Labor- 
Management Relations Act. 

Mr. Wainwericnt. This wag not directed to any particular person. 

Mr. Borr. I know, but I feel confident that all of the people under 
ny supervision are doing the same thing. 

Mr. Warnwricur. Would you care to enlarge on that? You have 
referred to the employees that are employed by the General Counsel's 
oftice, and the question is whether it included the whole 50 percent. 

Mr. Borr. Yes; of course, all of them. I did not mean to infer 
that some other group was not. ‘They are all enforcing this law as it 
is written, and we would not stand for anything else. 

Mr. Warnweicnt. | have not read, as probably I should have on 
this Board, all of the decisions of the NLRB. There certainly has 
been suggestions that the decisions possibly contain a flavor or philos- 
ophy of the Wagner Act, which was certainly in effect prior to the 1947 
act, and the reason I am raising the question is as to whether you 
would have any aflirmative or negative views on that statement. 

Mr. Bort. Well, I am not the judge of other public servants’ con- 
science or philosophy. I try cases as the General Counsel before the 
Board and we win some and we lose others. We have had cases dis- 
missed on us. Every case the Board dismissed was tried by me. I 
disagree with the Board in many of the cases they dismissed. But 
making myself as objective as you possibly can, which is almost in- 
human, I do not disagree with then necessarily in all of the cases they 
dismiss on me. 

Mr. Warnwricut. Some yes, and some no? 

Mr. Borr. They may have seen the law different, and they may see 
our facts differently, but for a lawyer to say after he tried a suit and 
lost it that he was wrong, it is just almost impossible. But there are 
some; I think in some cases the Board was wrong on the law. 

Mr. Warnwricut. Where you felt that you probably would be help- 
ful in injecting your philosophy and belief in regard to this, have you 
ever discussed these decisions with the Board? I am talking about 
informally and not on the record. 

Mr. Borr. No, the way we do it when we have a very important 
‘ase—and we have had a few of them—is to file a motion for recon- 
sideration. 

Mr. Warnwnricut. Who files the motion, do you file it? 

Mr. Borr. That is right. We ask the regional people who tried the 
case to file it and we give them help in briefs and arguments. I 
think we receive reconsideration in one case, but I also think, or I like 
to think as a lawyer, that when the Board got another case they 
remembered the motion for reconsideration. I have no evidence that 
they did. 

Mr. Warnwricut. May I yield to Mr. Rhodes for a question ? 

Mr. Ruopes. Along those lines, you are of course familiar with the 
Bonwit Teller doctrine? 

Mr. Borr. Yes, sir. 
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Mr. Ruopes. I have had some difficulty in squaring the Bonwit 
Teller decision with 8 (c) of the act. Would you mind telling ws 
whether or not vou believe the Board was right in their decision under 
8 

Mr. Bort. I think the Board was right in Bonwit Teller, in that 
case, 

Mr. Ruopes. In the facts of that particular case ¢ 

Mr. Borr. That is right. Where the criticism is is in the use of that 
doctrine in a plant where there is not a no-solicitations rule. You 
know, in Bonwit Teller, Bonwit Teller is a department store, and 
Bonwit Teller’s has its roots in the Marshall Field case in which the 
Board under the Wagner Act said the employer in this field, in the 
selling field, and in the department-store field, or any other place 
where customers are on the floor, can make a rule against all kinds of 
union activity on the selling floor. That is different from the Board's 
usual rule. The Board’s usual rule is that you can make a rule against 
union activity on company time and not on company premises. Bui 
the Board made an exception in that kind of business, on the ground 
that the selling floor is for selling and you will interfere with the 
company’s business and destroy its good will if you permit solicitation 
or union activity. 

So, I say Bonwit Teller had its roots in the Marshall Field doctrine, 
and the Board held and the Court agreed that, where a company had 
a rule against solicitation by its employees, it ‘could not take over its 
own premises then and give an antiunion speech in violation of its own 
rule against union activity, and in doing so was discriminatory. 

The circuit court of appeals sustained the Board’s doctrine in that 
case. I think that that case is right. 

I do not know, and [ have some doubts and also some embarrassment, 
about the extension of that rule to a plant or factory where there is 
not any rule against solicitation. The Board has set a couple of elec- 
tions aside on that ground, as you probably know. 

The Board’s theory appears to be that in an election you should have 
a laboratory approach; there should not be any interference, and that 
the making of a speech by the company at the last moment, without 
giving the union an opportunity to reply, is discrimination. Without 
the no-solicitation rule, 1 doubt whether that is an unfair labor 
practice. 

Mr. Ruopes. But the Board has so held ¢ 

Mr. Borr. The Board has set aside elections. 1 do not know 
whether it has held it to be an unfair labor practice or not. It sounds 
like a fine distinction, but it is a possible one. However, there is a 
blurring there that is not easy to understand. 

Mr. Ruoprs. Do you feel that there should be any change in the 
wording of paragraph 8 (c) to clarify that particular situation { 

Mr. Bort. Well, I indicated that I would like to see some change in 
8 (c) to give us a little more leeway in putting in background state- 
ments of employers when we are trying an unfair-labor-practice case, 
and background statements of unions. 

You would suggest, now, that there be something else to say that the 
Board shall follow that same rule, whatever it may be, with respect to 
elections, too. 

Mr. Ruopes. Would you go along with a change of that nature? 
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Mr. Borr. I would like to pass that one, Congressman. I would 
jike to think about it. 1 do not know. 

Mr. Ruopves. We are under the impression that you are here to 
help us amend this act, if it needs amendments, and 1 would hate to 
see you pass a particular question which goes right to the heart of a 
very troublesome question in the law. However, if you want to pass 
it, 1 am not going to make you testify. However, it does seem that 
your purpose in being here is to give us the benefit of your thinking. 
If you still say you want to pass, 1 will not require you to answer. 

Mr. Borr. I pass. 

Mr. Ruoves. Very well, then. 

Now, I would like to ask you about this: This morning we brought 
out the situation in which you feel you do not have the authority to go 
up on appeal from a ruling of the Board, Do you feel that it would be 
wise to include in the act any provision whereby that authority would 
be made clear so that you could appeal a ruling of the Board, bearing 
in mind that we have this dual function between your office and the 
Board. It does not seem to make sense to me, that if you are a 
counsel you cannot go to the court of last resort just like any other 
counsel could. 

Mr. Borr. If you did that, | would think that the Board would 
then have to have its own enforcement section. I think it would be 
somewhat difficult but not impossible for the people under my super- 
vision to urge enforcement of Board orders on certain days, and then 
on others urge their reversal. 1 think it might be asking too much of 
the same staff. It would be to argue in one case that the Board's 
findings were entitled to great weight because they were made b 
experts; and in the next case to argue, and perhaps on the same day 
to the same court, that they were entitled to little weight because 
they were unsupported in the record. I think then the Board might 
have to have its own enforcement section, and then the General 
Counsel would have to have his appellate section. That is one minor 
objection to it, on the question of personnel. 

Mr. Ruopes. Then perhaps you would agree with the bill intro 
duced by Senator Taft, setting up an administrator for the National 
Labor Relations Act. 

Mr. Borr. I am not sure I do. 

Mr. Ruopes. In other words, you do not want the power to be able 
to appeal from the decisions of the National Labor Relations Board ¢ 

Mr. Borr. I think that decisions which are improperly made, if they 
are, can be straightened out by the circuit court of appeals through 
the appeals of private parties, and that is what usually happens. 

Mr. Ruopes. But is it not quite often that the Government is the 
aggrieved party in the decisions of the NLRB ¢ 

Mr. Borr. No. There is always a charging party, who has on 
occasion taken the case to the circuit court of appeals. 

Mr. Ruoprs. You see no reason for the law to be changed ¢ 

Mr. Borr. I am not for it now; and | am not positive, but I am 
inclined to be against the General Counsel's having the authority to 
take appeals from the Board's dismissals, for the reasons I have stated 
and because | am not sure it would be a good idea for the Government 
to meet itself in court. 

Mr. Ruopes. Thank you, Mr. Bott. 
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Mr. Warnwricut, Mr. Bott, are you familiar with a more or Jess 
confidential agreement between the General Counsel and the Board 
delineating the authority between them, that was written in 1947, 
between the Board and your predecessor ¢ 

Mr. Borr. Yes; I have seen a copy of it, and I think that Iam 
familiar with it. I have not read it recently. 

Mr. Warnwnicur. Mr. Herzog testified yesterday to the effect, or at 
least I believe that was his testimony—he referred to the first agree- 
ment, and then he referred to the second agreement, I think dated 
1950. I wonder if you have a copy of that agreement ? 

Mr. Bort. I am asking for it here from my assistants. 

[ have a copy of the 1950 agreement. 

Mr. Wainwaricur. I wonder if it is possible that you could get a copy 
of that agreement. As I understand it, it completely sets out the 
relationship and delineation of power between yourself and the Board. 

Mr. Borr. That is right. I will see if we have the 1947 agreement. 

The 1947 agreement is in the record, and we will be glad to put the 
1950 agreement in the record at this point, if you wish. 

Mr. Wainwricur. That is fine. 

Mr. Gwinn. Without objection, it is so ordered. 

(The documents referred to were made a part of the printed record, 
and are not included here.) 

Mr. Warnwricut. Now, may L ask you, do you think that it would be 
a good idea—and referring to my question on conferences with the 
Board on their problems and cases which they have—would you con- 
sider it a good idea for you to be taken into the Board’s confidence, or 
vice versa, upon the extremely weighty problems, and sit down and 
discuss them informally with the members of the Board ? 

Mr. Borr. On what problems, sir? 

Mr. Watnwricut. On the major policy decisions that the Board wil! 
reach in its interpretation of the law. 

Mr. Borr. No; the Board decides cases on a record. That is how 
the Board makes its policy. 

Mr. WainwrnicHr. In reaching these important conclusions which 
determine the labor policy of the country, do you not feel, or do you 
or do you not feel, that you should play some part ? 

Mr. Borr. Not in the decision process. I understand you, but it 
is hard to make such a fast shift. Congress just set up a few years 
ago a separation where the prosecutor would not advise the Board. 

Mr. Wainwrienr. I am not talking about official advice. I am 
talking about more or less team play, if you want to call it that. 

Mr. Borr. Well, if you can keep it on that level, to discuss general 
labor policy, I suppose there is no harm in it. But I do not know 
how you are going to discuss general labor policy without some refer- 
ence to a particular case. If it does not have reference to a par- 
ticular case, it would seem to me that you are just generalizing about 
what the law ought to be, and I do not know whether it would be 
onbegn” 74 helpful. I just have not thought it through. I do not 

now. Iam against it generally. 


Mr. Warnwricur. You set forth in your statement more or less a 
very clear statement of your position with regard to the proposition, 
and I am inclined to agree with you. On the other hand, it would 
seem to me on these questions which are of such momentous impor- 
tance it would be helpful both to the Board and to your side if there 
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was—I do not like to use the word “better” understanding, but you 
understand what I am driving at. 

Mr. Borr. I think I do. 

Mr. Warnwricur. A closer working agreement on an informal 
basis. Do you think that that would be helpful, or do you not? 

Mr. Borr. Well, there is nothing wrong with the relationship. 

Mr. Warnwnicur. I hate to try to pin you down, but could you 
answer my question: Do you think it would be helpful, or do you not 

Mr. Borr. I cannot understand your question. 

Mr. Warnwricur. My question is this: You have set forth in your 
prepared statement a statement of the delineation case, if you want 
to call it that. Now, for all formal purposes, I agree with you. The 
Board has before it a case; we will say a particular case which will 
determine labor policy. Do you or do you not think that, off the 
record, as a matter of conversation, this ought to be discussed with 
you before the Board reaches its determination ¢ 

Mr. Borr. I think it is a good idea, except that I think it would be 
in derogation of the separation of functions. 

Mr. Warnwricut. In other words, you are for it, and you are not 
for it? 

Mr. Borr. That is right. 

Mr. Warnwaicur. Now, I have one last question: Are you familiar 
‘ith the bill before this committee by Mr. Lucas? 

Mr. Borr. The so-called industrywide bargaining bill, you mean ? 
Mr. Wainwrieur. That is right. 

Mr. Borr. Well, I have read it, and I know something about it. 
Mr. Wainwricut. Let me phrase my question with this background : 
That one of the great complaints of the act has been that it does not 
cover up the loophole in time of war or grave industrywide strikes 
which would affect the war effort. Now, Mr. Lucas’ bill, as I under- 
stand it, would tend to correct that. Would you care to say whether 
you would believe that such measure is good or bad ? 

Mr. Borr. With apologies to Mr. Lucas, I am not sure I under- 
stand the bill. What I mean is that it would not stop all serious 
strikes, even during wartime. I really would like to ask one ques- 
tion, for example, for clarification: Whether or not the United Auto- 
mobile Workers could represent the employees of the Ford Motor Co. 
and the General Motors Corp. in Detroit under Congressman Lucas 
bill? Iam not sure. 

Mr. Warnwrieut. I yield to Mr. Lucas to answer that. 

Mr. Lucas. I must answer that question in this fashion: That, if 
General Motors Corp. in Detroit produces automobiles in competition 
with Ford automobiles, they could not. They could represent them, 
of course, but they could not resort to the industrywide strikes in order 
to effect what they believe they should acquire as a result of industry- 
wide bargaining. 

Mr. Borr. They could not strike at the same time? 

Mr. Lucas. Yes, outside of a 50-mile radius. 

Mr. Warnwricut. Now that you have heard the answer to the ques- 
tion, Mr. Bott, would you give us your opinion of the grave problem 
of industrywide strikes, and whether you think we ought to correct 
it, and any suggestions you have that would be helpful to this 
committee 
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Mr. Borr. Well, I am against big strikes in wartime, and I am 
against big strikes anytime. I knew about strikes before I knew how 
to read. I am against them. They injure the people involved and 
they hurt—and I remember how it was, waiting for my father to come 
home and waiting for the news, and having him come home and say, 
“The boys are not going out.” That was good. 

Mr. Baitey. Are you against the right of a worker to strike? 

Mr. Borr. No, sir: I certainly am not. But I do not know whether 
you get rid of big strikes or find the answer to them by making smal! 
unions out of big ones; whether that is true any more than you increase 
production or make a better country by making small employers out 
of big ones. We have antitrust laws on the books, too, which try 
to go somewhat in that direction. 

Mr. Wainwrtent. It is my understanding that Mr. Lucas’ bill is not 
going to make small unions out of big ones. He is merely attempting 
to alleviate the terrible harm that is done to the Nation by industry- 
wide strikes; and I gather from your testimony that you would think 
such a social course is desirable ¢ 

Mr. Borr. I think it is desirable, but I am not inclined to think that 
the bill, as I understand it, is the way to do it. 

Mr. Watnwricur. Would you, from your experience, offer any 
helpful suggestions to us that would either help arity the situation 
asa whole or the Lucas bill in particular? 

Mr. Borr. No; I could not. I would like to think of the Lucas 
bill, however, in the framework of the Taft-Hartley law. It would 
be an additional piece of legislation or an amendment to the Taft- 
Ilartley law. It is hard to say that that is a fact, because we do not 
know what kind of Taft-Hartley law we may have in a few months. 
I want to clarify it, for Congressman Lucas’ benefit, that I think of 
your bill in the light of the Taft-Hartley law, and I personally, with 
some reluctance, would feel that I would not add more to the Taft- 
Hartley law in the direction that I think you are going; but I am 
not sure, as I said earlier, exactly what the implications of it are. 

Mr. Watnwrieutr. Thank you. 

Did I understand you to say, incidentally, that the doctrine of 
the Bonwit Teller case should be confined to its particular facts? 

Mr. Borr. I am inclined to think so. 

Mr. Thank you. 

Mr. Gwinn. Mr. Landrum? 

Mr. Lanprum. Mr. Bott, would you object to the functions of your 
department being transferred entirely to the Department of Justice 
and supervised by the United States district attorney ? 

Mr. Borr. I would hate to be against anything just because it is 
new, but I do not see any immediate advantages to doing it. If I 
understand the general suggestion it would mean that we would act 
like the Antitrust Division of the Department of Justice, generally 
speaking. We would be under the supervision of an Assistant At- 
torney General in Charge of Antitrust, and we would have a staff 
around the United States. 

If you will permit me, I cannot be enthusiastic about a bill which 
abolishes my job. But I do not see any immediate advantages. One, 
from the point of view of time, as slowly as we try our cases, we try 
them just as fast as you can in the Federal courts, and if you will look 
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at the Chandler Report on the Federal Courts for the last year you 
will see that very well documented. 

Mr. Lanprum. I do not believe you can present your record as a 
challenge to the record of the United States courts. What I am driv- 
ing at, suppose you took all of your examiners and all of your regional 
directors and all of your attorneys and put them under the direct 
supervision of the various United States district attorneys, and had 
all of their activities first supervised by a trial judge in a district 
court having jurisdiction over the region where the controversy is 
prevailing; ‘and then, after it has been examined on that level and 
under our traditional rules of procedure in law, follow through the 
channel and let your Labor Relations Board be an appellate body. 
The testimony here seems to indicate that they do not want to go 
by any decisions of the court of appeals, and so just let them be an 
independent group and make their own decisions. 

Mr. Borr. Appeal from the district judge to the Board, you mean ¢ 

Mr. Lanprum. Yes. 

Mr. Borr, You are not serious? 

Mr. Lanprum. Do I look facetious? 

Mr. Borr. You do not mean to appeal from a district judge to the 
Board ¢ 

Mr. Lanprum. I mean actually, if your Labor Relations Board 
not going to observe a district court or circuit court decision, and you 
have no way of enforcing that decision against your Board or making 
that Board observe it, then why not take the whole operation of this 
thing and put it over into the Department of Justice, or else take 
your Labor Relations Board and set it up as a branch of the law 
equal to that of the circuit court of appeals, if they are not going to 
pay any attention to it. That is the point I am driving at. You seem 
to be a pretty able attorney, and I am asking you that question. I 
would like to have your reaction to that. 

Mr. Borr. If the objection is that the Board does not follow the 
court of appeals’ decisions, then I think it is equally possible that a 
group of United States attorneys might keep trying a theory of law 
until they got it determined by the Supreme Court, too. So I am not 
sure what you gain there. 

T also feel that you would have a diversity of district opinions with 
respect to the law. 

Mr. Lanprum. Other than the loss of your job, which is of course 
important, what valid objections would you advance to the functions 
of your agency being transferred to the Department of Justice? 

Mr. Borr. You mean my side of it ? 

Mr. Lanprum. Yes. 

Mr. Borr. Well, I think you would be trying all of your lawsuits 
in the district courts throughout the United States. I do not think 
that they can do it as fast as we can. 

I can give you figures to prove that. I think there has to be some 
sort of a national labor policy, some blending of it, and some uni- 
formity; and I think trying cases in the district courts would give 
you various decisions by district courts which would have to be decided 
again by the courts of appeals. I think you need some sort of expert- 
ness in labor relations, unless we are willing to abandon completely 
the whole-administrative law concept. 
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I think things do change, and maybe some day it will happen. Bui 
I think there is something to be said, and a lot to be said, for some 
sort of an administrative law approach with a separation of functions. 
so that you will have some uniformity in the lower parts of the 
enforcement of the law at the Board level, rather than a diversity of 
law which I think you would get, at least temporarily, in your district 
courts. 

Mr. Lanprum. You will recall, I am sure, the questioning o/ 
Mr. Barden of North Carolina yesterday. 

Mr. Borr. Yes, sir. 

Mr. Lanprum. I am wondering if a lot of the criticism which 
Mr. Barden related from his experiences could not be overcome if 
your trial examiners and your regional personnel were all under the 
supervision of the district attorney. 

fr. Borr. Well, the United States attorneys have not been free 
from criticism. 

Mr. Lanprum. None of us are free from criticism, but I wonder 
if it would lessen that. 

Mr. Borr. I do not think it would lessen it; no. I think if the 
United States attorneys had to handle labor relations, their lives 
would be less pleasant than they are, and you would have persons 
saying they are biased and prejudiced, because labor relations is « 
very controversial and emotional field. I think you would get the 
same complaints on matter who was handling the job. 

Mr. Lanprum. What kind of qualifications do you require a regiona! 
director to have professionally ¢ 

Mr. Borr. The regional directors I have appointed have both been 
lawyers. One was an Assistant General Counsel in Washington for 
3 years and supervising field operations, and an inspector of regional 
offices, a former attorney in private practice, a Board attorney for 
years trying cases, and many years’ service with the agency. 

The other man was a regional attorney, a chief law officer, who 
worked himself up in the agency and was appointed regional director. 
Professionally we would require at least 5 or 6 or 7 years of experience 
in labor relations. 

Mr. Lanprum. That is all. 

Mr. Gwinn. Mr. Smith? 

Mr. Smirn. Do you know how many of your lawyers belong to 
the Lawyers Guild? 

Mr. Borr. How many belong to the Lawyers Guild ? 

Mr. Yes, 

Mr. Borr. I would think none of them. That is, the National 
Lawyers Guild. 

Mr. Smiru. Would you say that they never had belonged to the 
Lawyers Guild? 

Mr. Borr. No. 

Mr. Smirn. That is all. 

Chairman Mr. Frelinghuysen ?. 

Mr. Frevincuvuysen. I would like to ask Mr. Bott a few questions. 
He has been very patient, and I would like to commend him for his 
patience in answering so many questions from so many members of 
the committee. 

I should like to get back again to this question of the long delays 
about which you testified yesterday and again today. 
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On page 21 of your formal testimony, you mentioned some of the 
sasons for the long delays on certain cases. You said first of all, 

“This i is largely a question of personnel and budget requirements.” I 
am not quite sure what that means. Would you mind expanding on 
that? 

Mr. Borr. Yes; I will do that. 

Over the years we have been able to recruit a staff and start handling 
our work, and then get ou. budget cut by 10 or 15 percent because Con- 
gress feels it cannot spend the money ,and properly feels so, and we 
have had to lay off ouor people. The next year we have been able to 
get more money because we have run a backlog, and then we have to 
go out and hire new people again and they need training, and the 
cases that should have been handled are not handled. 

That is an old story, but I can sum it up this way: that we begin 
to see light now. We have gotten better production, ‘and we have had 
a pretty good budget for 4 years or 5 years. It is not as much as we 
asked for, in some years. We got cut by the President, by the Budget 
Bureau. But I have felt for the last few years that we can see light ; 
that we would be able to do this job effectively if we only had a few 
more people. 

Now, 10 or 15 or 20 lawyers in the regional offices, the trial men, 
would be about all I need. Then if we had a few more investigators, 
it would be helpful. 

Where we are running into trouble, we have for the last couple of 
years gotten our cases down for trial, and the Board has not been able 
to recruit enough of these trial examiners we heard about. 

Now, that has a double-barreled effect on us in the regional offices. 
First, if you cannot go to trial until the judge can get there, you will 
waste from 3 months to 6 months. At one time since I have been in 
Washington, we were waiting 8 months for a trial examiner. Now, 
that is bad. 

The other barrel of that is that not only are you waiting for your 
trial examiner and killing that much time on this old case, but your 
Board attorney who is supposed to try the case is not enthusiastic about 
getting his case ready for trial. Here is where the human element 
comes In. He does not have a trial date for 6 months, and so I guess he 
reviews it and reviews it and rehearses it, and everything else. But 
it slows him down. 

Now, work it back down to the investigator. The investigator says, 
“T am not going to break my neck wrapping up this case for trial and 
completing my inv estigation. If I turn it over to the legal side of the 
agency, you guys won 't go to trial for 8 months, and so what is the 
rush 

Tt has that natural and normal effect on case handling. 

Now, how does it affect the public? If you are going to be in court 
on February 1 in a lawsuit, on January 1 you had better start getting 
ready for trial or you had better start thinking about whether you 


ought to settle the case or not. So if you have a long time to wait for 


a trial, there is less desire on the part of the parties to > settle the case. 
Then the case gets older and older, and the witnesses disappear; and 
not only that, but in labor relations the case gets more complicated. 
We are handling a human relations problem, and if you can split it 
up into calendar | months, if the violation occurs today and if you could 
go to trial immediately and settle it, you have got one little violation 
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to handle. But if you wait 6 months or a year and the parties are 
upset and arguing with each other, you get amended charges filed and 
you have to reinvestigate that, and the thing gets to be a mess. 

Mr. Frevincuvysen. I do not mean to interrupt, and I realize it is 
a very comprehensive answer, but is it my understanding of what 
you are saying that this is largely a historical problem and one that 
is almost solved as of today, and you are not making recommendations 
as of today about an expansion of personnel or an increased budget / 
You are talking about something that has happened which, as you 
say, “we can now almost see the light on” ? 

Mr. Borr. If we get some more people. The trial examiners and 4 
few more attorneys to try those cases before the trial examiners— 
those are involved. 

Mr. Frenincuuysen. And what about the bottleneck of the Boar / 
Is there a serious problem there ¢ 

Mr. Borr. I do not know how it can be cured. TI think it is serious, 
but Mr. Herzog testified yesterday, as I heard it, that the Board 
thought it was overcoming that now, 

Mr. Frevincuuysen. Have you any reaction to the idea that the 
Board itself might be increased, and do you think that that might 
improve the handling of cases? 

Mr. Borr. I do not know. I cannot be too sure about their internal 
operations. It would seem to me, as I think I said yesterday or this 
morning, that seven men should be able to handle more work. 

Mr. Fretincuuysen. You do not have any particular feeling one 
way or the other on that ? 

Mr. Borr. I think five men could do it just as fast, if they had the 
the people. 

Mr. Fretincuuysen. You do not think it is a question of the num- 
ber of men or the size of the staffs? 

Mr. Borr. I do not think it is a question of the number of Board 
members, but I think it is a question of the size of the staff. 

Mr. Frevincuuysen. Are you suggesting the staffs are too small / 
Mr. Borr. Well, they have 90, now, and that seems to be pretty 
good. 

Mr. Reasonably adequate / 

Mr. Borr. Yes, sir. 

Mr. Frevincuvuysen. In the same paragraph you said: “It should 
be understood, however, that some cases are difficult and just naturally 
take a long time.” You have no suggestion about how we could expe- 
dite some of those? Of course, some of those are the most crucial 
ones that perhaps need a speedier solution, but you do not have any 
suggestions as to how to attack those ? 

Mr. Borr. We are trying again, ourselves, on that to see if we can 
investigate them faster, using internal techniques. I think we ought 
to come up with something, but I think we are still going to have 
old cases—I do not mean old cases, but very complicated fact situations 
which keep developing and developing, and they are difficult to pre- 
pare. And I think you are going to continue to have old cases, not 
as old as they are now. I do not have a concrete suggestion as to how 
to beat that. 

Mr. Frevincuvysen. From a legislative point of view, you are think- 
ing there ? 

Mr. Borr. No, sir. 
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Mr. FRELINGHUYSEN. Now, the final sentence in that paragraph, 
you say : 

* * * the parties take full advantage of their rights under our judicial system 
to engage in long, time-consuming litigation before the Board and in the 
courts, 

I am wondering whether you have any suggestions there that the 
present legislation could be tightened in any way so as to reduce the 
lengthy, time-consuming litigation to which you referred? IL am still 
puzzled, to be frank, why you lean over backward to be so wary about 
making suggestions, substantive suggestions, regarding the present 
problem which we are now considering. 

Mr. Borr. I had not thought I was being wary. 

Mr. Frevtincuuysen. Maybe that is not correct. That is my im 
pression of some of your answers to the questions that have been 
asked. 

In your formal text on page 2-4, for instance, you say: I have with- 
held comment on substantive legislative changes because these matters 
involve questions of policy which are, of course, your responsibility.” 

Well, of course, as you said earlier this morning, “I am a lawyer 
and I enforce the law.” But theoretically, we are legislators, and we 
make legislation. But the problem is one which we all share, and 1 
think I, at least, would appreciate some of your comments on the way 
we might be going, and in what ways the law might be tightened up: 
specifically, as to whether or not there are certain loopholes which 
are being taken advantage of by litigants in order to consume time. 

Just as one example, I would be interested in that. 

Mr. Borr. You are talking about unfair labor practice cases, the 
heavy part of our work. With respect to election cases, we would 
recommend the restoration of the prehearing election, whereby the 
regional director ordered an election if there were no isues. That was 
subject to some abuses, but I do not think anything need to be written 
into the law not to abuse it, but I would assure you we would not, 
and I would recommend we start in with the prehearing election. 
That would save the Board having to sit on some 300 or 400 election 
cases a year, because after the election is held the parties used to agree 
to recognize the union, and then you did not have to go to Washington. 

Mr. Freiincuuysen. I am wondering, Mr. Bott, why you have to 
get at, backhandedly, what you are recommending. I still do not know 
whether or not you have any suggestions about loopholes, what you 
might consider major loopholes in the present law; in what way it 
might be strengthened. Obviously we all know that it has been sug- 
gested in many quarters that the law needs a major overhaul. We 
have got no indication from you or from Mr. Herzog that any over- 
haul is needed. 

So far as I can discover, you differ on every point with Mr. Herzog 
as to the points he raised. 

Mr. Borr. I am sorry, I did not hear that. 

Mr. Fretincuvuysen. You differ on almost every major point which 
Mr. Herzog raised. You are reluctant, or you see problems involved 
in extending authority to State boards. One of the other points he 
made was the advisability of removing this whole non-Communist 

affidavit from this field altogether and transferring it to an outside 
agency, and you have your doubts as to whether that is going to solve 
the problem or make it any easier for anybody. 
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You also mentioned that the increase in size of the Board wou) 
probably not be helpful in the matter. You also differ diametrical|y, 
I think it is fair to say, with him on this question of whether or not 
the Counsel should be independent of the Board. 

You were somewhat taken aback, as I recall your expression, about 
Mr. Herzog’s suggestion that maybe some attention should be give), 
to that, I suspect. 

Now, what I do see you have in common is that you are both re- 
luctant to discuss substantive changes, ways in which you might op- 
erate more effectively and in which we could get some of these cases 
settled more expeditiously. 

Mr. Borr. Substantive changes that I am talking about are changes 
in the basic law with respect to unfair labor practices, and not with 
respect to procedures. When I said I did not want to take too much 
of a position on substantive changes, that is what I was talking about. 

Then I think during the morning I have discussed substantive 
changes and substantive problems. Ido not have any magic formula 
to speed up the Board’s work, other than the way I have indicated 
in my statement, and on what I thing are minor things, sir, on pre- 
hearing elections. 

For example, here is the problem: People have suggested emergency 
courts of appeals for the Board. I do not think that is the answer. 
I do not want to take your time by saying that this is suggested or a 
number of things have been suggested, and then tell you I do not think 
that they will work. 

Mr. Frevincuvysen. I do not think we need to go into all of the 
procedural details which you mentioned. You may have ideas on 
it which you would like to tell our staff. But I am puzzled about 
the fact that, in effect, on almost every major step you have said there 
is much to be said on each side, but there is no easy or magic solution, 
and you would not answer “yes” or “no” on that question, or you 
would pass the question. 

The trouble is, we all realize there is no easy answer to any of these 
questions, whether it is industrywide bargaining, or injunctions, or 
any of the problems before us. We still are faced with the necessity 
of doing something about this legislation or letting it stand. I do 
think that we can look to you for some kind of help on some of the 
points. 

I am just wondering why it is—and I am not saying that you do not 
have reasons, and I would like to know the reasons—you feel so 
reluctant to give us that kind of help. 

Mr. Borr. Because I do not think that there are any easy answers. 

Mr. Frevincuvysen. Well, granted, we all agree, there are not any 
easy answers. But if we are going to be helpful, every member on 
this committee, we simply will not have any change even of the most 
minor kind in this act, even though there is considerable agreement 
that something needs to be done. We would all be paralyzed, as you 
seem to be today. 

Mr. Warnwricutr. Mr. Herzog yesterday gave as his excuse for 
the reason he would not offer any constructive help to this committee, 
the fact that as an administrator of the law he was in a policy-deter- 
mining position, and therefore he did not want to put himself before 
the public as giving a view on one side or the other. 

Now, that is an “out,” and would you like to take that one, or not? 
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Mr. Borr. No. 
Mr. Wainwaeient. That is not the position you take / 

Mr. Borr. No. 

Mr. FReLINGHUYSEN. You do not want to be put o:. the spot as 
administrator of a difficult law by taking a position on the closed shop 
or industrywide bargaining, or any of the things? 

Mr. Borr. I said that this morning, sir. 

Mr. Fretincuvuysen. That is not the basis of your not wanting to 
answer ¢ 

Mr. Bort. I did not want to rely on that, and I said it was difficult 
for a person who has to administer the law as it is passed to take a 
position in advance as to whether you should have a closed shop or 
not, or what kind of secondary boycotts should be outlawed, and then 
have to administer it, because I said it was very important in this 
business to try to maintain a postition of strict neutrality so that you 
would try to keep the confidence of the people with which you do 
business. Because on one day we do business with employers as 
charging parties, and the next day we have the union as charging 
parties. 

Mr. Fretincuuysen. That is an understandable position. 

Mr. Borr. I did not know whether you were here or not. I did say 
that, or at least on one occasion earlier in the day: 

Mr. Frevincuuysen. I will yield to Mr. Holt. 

Mr. Horr. Mr. Bott, perhaps you have answered this, and if so 
I wish you would repeat it. You said one way in which you could 
speed up the functions of the Board was by additional personnel; and 
then I think you said there were enough legal assistants for the Board 
members. Where do you think the additional personnel should be ¢ 

Mr. Borr. I said that I need more investigators, and more trial 
attorneys, and more trial examiners. 

Mr. Horr. Who does a trial examiner have on his staff now? 

Mr. Borr. The trial examiner is the judge that I spoke about. 

Mr. Horr. I know who he is. 

Mr. Borr. He does not have anyone. 

Mr. Horr. Do you think maybe we could take some of the legal 
assistants away from the Board members—they have 18 or 19 of 
them—and give them to the trial examiners, and that would help? 
What specific recommendations do we have? Should we get more 
personnel and not change any of the personnel now in the Board or 
on the Board, or any employees ? 

Mr. Borr. I do not know. The one place I have not worked and 
I have not personally observed the operations of is in the Trial Exam- 
iners’ Division, or in the Board’s office. Ten years ago I was familiar 
with it, and 10 years ago it was different. 

Mr. Horr. You do not have anything written up, do you, that 
would help us in getting greater efficiency? Do you have any specific 
recommendations as to specific jobs? 

Mr. Borr. No; I do not. There were some recommendations in a 
report about speeding up the operations of the Labor Board by an 
investigator for a Senate committee, and that is the only thing I have 
seen. 

Mr. Horr. I have no more questions. 

Chairman McConnety. I wanted to ask one question right here, 
Mr. Bott, before yielding the floor to Mr. Lucas. 
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Yesterday, I had asked Mr. Herzog when a union, or an employee, or 

un individual member of the union makes an unfair labor charge 
against an employer, and it is withdrawn, and a little later it is put in 
again and then it is withdrawn, | presume mainly for maneuvering 
purposes, what is the policy of the General Counsel in that respect in 
connection with that charge¢ Is there a decision made, or a deter 
mination made on it, or is the case dropped, or what ? , 

Mr. Borr. Let me see. If an individual files a charge, then we in 
vestigate to see whether it has got anything to it, and if it does not we 
ask him to withdraw it. The charge is not withdrawn, usually, just 
voluntarily. We, as investigators, urge the withdrawal, rather than 
dismiss it. Because in dismissing it, you have to write a final report, 
a longer report, and you have to get it cleared in your office. So we 
ask them to withdraw it. 

If he comes back later on and files the case again, he would be 
blocked by the statute of limitations, it would seem to me, which is 
6 months from the date of the violation. 

Chairman McConneti. Not necessarily blocked. though. It could 
be within a period of weeks, and it would not have to be 6 months. 

Mr. Borr. If he filed again, you mean / 

Chairman McConne Yes. 

Mr. Borr. If he filed the case again and he had some new evidence, 
I think we would entertain it. 

Chairman McConneni. And then withdrew the charge before the 
case reached any consummation. What is your policy! Do you go 
all of the way through it and make a decision, or do you just drop the 
case, or what / 

Mr. Borr. You mean he files it again 

Chairman McConne.y. And then withdraws again. 

Mr. Borr. If he filed again and withdrew it, I think that would be 
the last time we would take anything from him. 

Chairman McConneti. You make no decision as to the charge at 
any time ¢ 

Mr. Borr. No. It is withdrawn. 

Chairman McConnetn. Do you not think it would be a good policy 
to determine, when a charge is put in and then withdrawn, and then 
put in again—do you not think it would be a good policy and make 
for better relations to determine that matter? I know certainly it 
would be helpful to the employer to know what his position is and 
whether he has been guilty of an unfair labor practice. 

Mr. Borr. It might very well be. We have handled thousands 
like this, and I did not know there were any complaints about it. If 
so, | would like to think about it. 

Chairman McConnewi. The theory of an unfair labor practice 
charge should not be one of maneuver, but actually has the employer 
committed an unfair-labor practice; is that not correct 

Mr. Borr. Absolutely. I agree, certainly. The withdrawal is a 
screen, Congressman, and that is how it grew up. It is easier to get 
the complainant to take a nonsuit himself, or withdraw his case, or 
agree to withdraw it, than it is to dismiss it, for the very simple reason 
in handling thousands of them, when you dismiss it the field examiner 
has to write up a very lengthy report to his boss, the regional director ; 


and if I can get the man to withdraw it, he explains to him orally 


that, “Your case is no good,” and then the man signs a slip, “I with- 
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draw.” Then the investigator only has to report orally to his director, 
and in that way we could move faster. 

I think it just grew up that way as being a convenient device of 
vetting rid of cases which did not have any merit. 

Chairman McConne tn. Let us take it the other way. If the em- 
ployer is the one who put in an unfair labor practice charge, and then 
withdrew it and then put it in again against the union, you would 
have the same feeling about it, would you not? 

Mr. Borr. Surely. 

Chairman McConnetui. It would be just as fair, I think, to find out 
for the sake of the union whether they had committed an unfair labor 
practice. I think when they are put in and withdrawn and then put 
in again and then withdrawn, when it is done that often I feel that 
there ought to be a decision made by the Counsel or the Board on the 
matter. 

Mr. Borr. I think if they are put in as often as you say, that you 
may make a decision. There have been cases in my mind where, if 
we saw an abuse of the process, we would dismiss the case or refuse 
to entertain it. 

Chairman McConnetu. Of course, dismissing the case would not 
bring forth a decision as to the correctness of it, though. 

Mr. Borr. Oh, no. We do not make those decisions, because we 
have got 5,000 of them a year. 

Chairman McConnetit. Well, now, do you feel that a decision 
should be made—and I want to get that definitely, one way or the 
other—if a charge is entered by an employee or an employer or a 
union, charging unfair labor practice, one way or the other, and 
then the charges are withdrawn and then they are put in again a little 
later, and then withdrawn again, do you definitely feel that there 
should be a decision made or a determination made by the Board or 
the Counsel, or both ¢ 

Mr. Borr. If they file the same charge more than once, I think there 
is good ground to say there should be dismissal, but I would like to 
think about it. 

Chairman McConneti. A dismissal, and not a decision; is that 
correct ¢ 

Mr. Borr. I do not think that there should be a decision, either, 
because I think that that would make for more work, although I see 
the advantage of a respondent having knowledge that there is no 
violation. 

Chairman McConnein. Would one solution of this be that if either 
party requests a decision, then to have the decision made? Would 
that be a solution of it 

Mr. Borr. It would be a solution, but I am trying to keep away 
from any extra work which would further slow down things. 

Chairman McConne tt. It is not a question of extra work. I think 
this is a very important matter that the provisions we have in the law 
should not be used by either party for maneuvering purposes, but 
should be used for justice in any direction. 

Mr. Borr. I certainly agree, and if they are maneuvering, we will 
try to stop it. We have maneuvers in certain areas where they file 
last-minute charges to block elections, and we give them priority and 

we dismiss them if they are no good. 
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I had not thought of this. In fact, we approached it from a differe: 
angle. I have rarely heard a complaint from a respondent about the 
withdrawal of a charge without a decision. I think in 99 cases out of 
100 that is the end of the case, and he knows it is the end of the case. 
We approach it from a different public-relations angle, that it i. 
better to convince the citizen who comes in and asks for your help that 
he has not got a case than have him pull it out himself. 

Chairman McConnewt. Is it the end of the case if the same charge 
ismade again? Would that be the end of the case ? 

Mr. Borr. I do not think so, if it is within the statute of limitations. 

Chairman McConne ut. If it comes back again, then should you not 
make a decision, particularly if one of the other parties asks it / 

Mr. Borr. I am certainly troubled about a case that comes back more 
than once. Perhaps there should be a decision that that is the end of it. 
We do not want anyone harassing anyone else. 

Chairman McConneus.. That is the way I feel about it, from either 
direction. Mr. Lucas. 

Mr. Lucas. Mr. Bott, I have today deferred three times an appoint- 
ment I have downtown, thinking you would be off the stand soon or 
that I would get to you much sooner than I have. I am going to ask 
vou some rather rapid questions now, and I will appreciate it if your 
unswers will be brief. 

You are acquainted, are you not, Mr. Bott, with the decision in which 
the Supreme Court threw out the Wisconsin law requiring arbitration 
in utility disputes ? 

Mr. Borr. Yes, sir. 

Mr. Lucas, Did you handle that matter when it came through the 
National Labor Relations Board ¢ 

Mr. Borr. No, I think that that was long before I was General! 
Counsel. 

Mr. Lucas. Are you familiar with the Supreme Court’s throwing 
out the case where the Michigan law required a strike vote, holding 
that ‘Taft-Hartley had preempted the field ¢ 

Mr. Borr. That is the O’Brien case. 

Mr. Lucas. Are you familiar with that ? 

Mr. Borr. Yes, sir. 

Mr. Lucas. In those two decisions, since you have spoken rather 
sympathetically toward ceding to the States certain rights under the 
act, will you give us your opinion briefly as to whether or not the Con- 
gress ought not to provide that the States have the power to legislate 
in that field? 

Mr. Borr. In public utilities, you mean? 

Mr. Lucas. In the field of regulation of strikes and picketing and 
disturbances of the peace in strikes and labor disputes. 

Mr. Borr, I might think it would be proper to regulate in the field 
of public utilities, to require compulsory arbitration or a strike vote 
or whatever the State might see fit to do constitutionally. I am not 
sure. I am generally against the State regulating generally in the 
field of secondary boycotts, for example. 

Mr. Lucas. I did not ask you that. I am asking you if you feel 
that the Federal Government should not preempt the field of the 
regulation of strikes and picketing and disturbances in labor disputes. 


which traditionally has been within the police power of the States, 
before Taft-Hartley. 


a 

yer 

the 

tul 

Co 

un 

act 

of 

pa 

Vi 

li 

st 

nu 

t 

( 
| 


OS 


LABOR-MANAGEMENT RELATIONS 


Mr. Borr. I do not think that the Federal Government should pre- 
vent the use of the State courts to get injunctions against violence. 

Mr. Leas. You are not answering my question. Do you think 
that the States’ rights should be preserved in the regulation of dis- 
turbances of peace within the States in labor disputes, so that as the 
Congress did in the Taft-Hartley Act allowing the States to regulate 
union membership, for instance, the Congress may, in «mending this 
act, allow the States to regulate picketing and strikes and disturbances 
of the peace, purely within the police power of the States, before it 
passes any legislation in Washington ¢ 

Mr. Borr. If it is within the police power, like mass picketing or 
violence, yes. 

Mr. Lucas. That is all I want to hear you say. 

Now, Mr. Bott, a hypothetical case. Recently there has been high- 
lighted in the newspapers the case of a Government official who held 
stock in a corporation which does business with the Government. Do 
you know whether or not your employees, for instance trial examiners, 
are forbidden to sit on a case where they may hold stock in the corpor- 
ation Involved / 

Mr. Borr. I do not know anything about the trial examiners. 

Mr. Lucas. Then, your employees 

Mr. Borr. My employees have a rule against any outside employ- 
ment. I do not know anything about whether they have any stock 
in the companies. 

Mr. Lucas. You do not make such inquiry in the event that your 
employees may be handling a matter coming across their desks or 
within the purview of their duties where they may own stock in the 
company involved ¢ 

Mr. Borr. No, sir. I just would rely on their sense of propriety. 

Mr. Lucas. Now, do your employees i in your organization belong to 
a Government employees’ labor union / 

Mr. Borr. They have a union of their own, an independent union. 

Mr. Lucas. Do you deal with them as a union, and their union 
leaders / 

Mr. Borr. Yes. 

Mr. Lucas. In regard to working conditions? 

Mr. Borr. And promotions and grievances, and so on; yes, sir. 

Mr. Lucas. Do you feel that their membership in the labor union 
might affect their decisions regarding membership in other labor 
unions by those whose matters they handle / 

Mr. Borr. No. 

Mr. Lucas. How many of your employees, or what percentage of 
your employees, if you know, belong to the Government employees’ 
union ? 

Mr. Borr. I do not know. 

Mr. Lucas. ee you made any inquiry ? 

Mr. Borr. No. 

Mr. Lucas. How many of your regional directors were regional 
(lirectors before the passage of the Taft-Hartley law / 

Mr. Borr. About two-thirds, I think. 

Mr. Lucas. You are convinced, are you not, Mr. Bott, that the 
old philosophy of the Wagner Act which they interpreted and ad- 
ministered, has not carried over in their interpretations of the Taft- 


Hartley Act? 
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Mr. Borr. Absolutely. 
Mr. Lucas. Now, about industry-wide bargaining, Mr. Bott. | 
can understand your reluctance to pass judgment on one bill and | 
also can understand why you might have some reluctance in_ pre. 
tending or accepting a greater responsibility than you now have, in 
that the law may be broader and cover a greater field so that you 
duties would be much greater. But I am sure that you will agree 
with me that the threat of industrywide strikes in peacetime jeop- 
ardizes the liberty of all of us. . 

Mr. Borr. I think the large strikes and industrywide strikes are 
uneconomical and something should be done about them if we can 
find some answer to it. 

Mr. Lucas. That is all T want to hear you say. 

Thank you, Mr. Bott. 

Chairman McConnetn. Are there any other questions ¢ 

Mr. Miller, do you have any questions ¢ 

Mr. Mutter. Mr. Bott, I think I heard you make mention that you 
came from the intelligent State of Illinois, and I come from the 
intelligent First District of Kansas. I may not be a fair sample of 
the people who live there. But there have been a number of ques- 
tions that have arisen in my mind. 

I have heard the remark a number of times about the policy of the 
Board. Just what do you mean by “the policy of the Board”? 

Mr. Borr. The policy of the Board is the policy expressed in its 
decisions, as I understand it, that is, except rules and regulations 
made under the statute which covers procedures. The policy of the 
Board is the policy enunciated in the hundreds of cases it decides. 

Mr. Mitier. Then the policy is indicated by the decision rather 
than something that was done before the decision: is that right / 

Mr. Borr. Yes, sir; except that we have so many of them that there 
is a general policy established through those countless decisions, but 
the policy with respect to a particular situation is made in a decision 
with respect to that situation. 

Mr. Minter. Well, if the law were such that there was no question 
as to its meaning, the Board would not need a policy. It would be 
amatter of the facts and how the facts fit into the law. 

Mr. Borr. I have never seen a law like that, that could be inter- 
preted or applied without any reference to administrative or court 
decisions. Congress lays down the standards, and we apply the law 
to the facts in situations and develop the law. 

Mr. Mutter. As you understand Congress to have meant; is that 
right ? 

Mr. Borr. Yes, sir. 

Mr. Mitter. That is what I was trying to get at. In other words, 
your business is simply to deal out justice rather than to make policy / 

Mr. Borr. Broadly speaking, yes, sir. 

Mr. Mitier. It would seem to me in all of the discussions we have 
had here that one of the chief difficulties the. Board meets with is to 
get the job done on time. As I said yesterday, justice delayed is 
pretty often justice denied. I would like to ask you whether you 
think that justice delayed in all cases has the same effect? For in 
stance, suppose the case had been brought by a labor union and these 
people are out of a job. They live from day to day on their wages. 
The case is drawn out for months and months. Would you think 
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that the hardship in that case would be the same as the hardship that 
might obtain in the case where it is reversed, and the factory or the 
plant has been shut down and the owner is simply asked to wait with- 
out any of these hardships, except economic? There is no personal 
hardship entering into it. 

Mr. Borr. My personal sympathy is all for the individual involved 
in these cases who has to wait until he gets his case decided, and I 
think he has the hardest row. 

Mr. Miuier. In administering this law, you dare not take this matter 
into consideration ¢ 

Mr. Borr. No. We try to handle them one for one as they come 
to us, in order of their filing, and take them right off the top of the 
deck, and wo do not give priority to individual cases. 

The only priorities we give are those required by statute, and those 
in which there might be some national disturbance or interference. 

Mr. Baitry. If I might interrupt the gentleman from Kansas, will 
you explain what you mean by that expression? Would you mean 
the priority for the employer? 

Mr. Borr. There is a priority provided for by law; yes, sir. 

Mr. Battery. Thank you. 

Mr. Mitirr. Can you tell me, and I think this is asking something 
that you told us before, but could you give me the total number of 
your own appointees / 

Mr. Borr. That I have made personally, you mean ? 

Mr. Yes. 

Mr. Borr. Well, on the top level of the directors, I have appointed 
three. I have appointed a half dozen of the chief law officers in the 
regional offices, and I have appointed a hundred or more on a lower 
level. That includes investigators and attorneys. 

Mr. Mittrr. How many regional directors are there? 

Mr. Borr. Twenty-one. 

Mr. Mriuier. Do you appoint them ? 

Mr. Borr. I appoint them subject to approval by the five-man 
Board. 

Mr. Miuter. Are they the ones that you appoint and then tell the 
Board, or do you ask the Board ¢ 

Mr. Borr. I said that, but I appoint them and the Board knows who 
they are, and they have known and the Board has approved them. 

Mr. Miuirr. Well, now, the chief regional directors, are they also 
satisfactory to you? 

Mr. Borr. They always have been in their general work, and thev 
are not always satisfactory on every case they handle, but they are 
generally satisfactory ; yes, sir. 

Mr. Miuier. If they were not satisfactory, could you fire them ? 

Mr. Borr. Only with the approval of the National Labor Rela- 
tions Board itself. 

Mr. Minter. You have never asked for that approval? 

Mr. Borr. No, sir. 

Mr. Mittrr. That is all. 

Chairman McConnetu. Mr. Metcalf. 

Mr. Mercatr. Mr. Bott, a good many of the questions I had writ- 
ten down have already been answered. But I want to first explore a 
little bit further some of the inquiry that Mr. Wainwright was mak- 
ing, and Mr. Lucas touched on. 
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You said that about two-thirds of your regional directors were em- 
ployees of Government under the Wagner Act ? 


Mr. Borr. That is right. t 
Mr. Mercatr. And they came on over and became a part of the . 
Yaft-Hartley administration / 

Mr. Bort. That is right. 

Mr. Mercatr. Now, this may be an elementary question, but I do 
not know what happened when the Labor-Management Act of 1947 7 
was passed. Were all employees under the Wagner Act given a civil- J 
service status? 

Mr. Borr. They had a civil-service status before that Congressman 
Metcalf. Most of them did. The law provided for the transfer of I 
personnel, as I recall. ' 

Mr. Mercatr. Did each regional director have to be kept on from , 
the Wagner Act, which continued into the Taft-Hartley Act? 

Mr. Borr. I think the agency was transferred. | 

Mr. Mercar. So that your predecessor, the chief counsel, at that 


time would have had to keep on all of the regional directors under the 
Wagner Act, that had functioned under that act ? 

Mr. Borr. I think they had civil-service status. 

Mr. Mercautr. And your own status. You became Associate Gen- 
eral Counsel under the administration of the Labor-Management Re- 
lations Act ? 

Mr. Borr. I was regional director when the law was passed. I was 
regional director in Chicago. And a year after the passage of the 
Taft-Hartley law, I became Associate General Counsel. 

Mr. Mercatr. And you were kept on as regional director and you 
feel that you would have had permanent status and you could not have 
been discharged except for cause ? 

Mr. Borr. We worried about that, but I never gave it any legal 
thought. I guess I had permanent status, and I do not know. | 
honestly do not. 

Mr. Mercatr. And probably all of the other employees of the 
Board were in the same category. 

Mr. Borr. All of the examiners and regional directors are under 
the classified service. Iwasa lawyer, and I ama lawyer, and I do not 
know whether that had any effect or not. I guess not, since I oc- 
cupied a status job. 

Mr. Merecatr. I was trying to find out some of the machinery of 
the changeover from the Wagner Act and what happened to the re- 
gional directors and the employees, and why 50 percent of your whole 
staff and two-thirds of your regional directors are holdovers from that 
old administration. 

Mr. Borr. I have the figures here that 11 out of 21 were directors 
under the Wagner Act, to be accurate. 

Mr. Metcatr. Now, I have not any specific cases in mind in this 
next question, but I would like to have the citations for those examples 
that you gave on pages 13 and 14 so that I can read the actual cases. 

Mr. Borr. I do not have them here, but I will get them. 

Mr. Mercatr. You will supply them ? 

Mr. Borr. Yes. 

(The information referred to appears at the close of witness’ 
testimony. ) 
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Mr. Mercar. Now, I notic ed that there you gave three examples, 
all of which were examples favoring the employers, and 1 imagine 
that you could show as many examples favoring the unions and labor 
organizations, or probably twice as many, because there are twice 
as many cases. 

Mr. Borr. I think that I can. 

Mr. Merca.r. I just wanted to be sure that you just did not pick 
out, or that there were only cases favorable to employers, because 
you could show cases favoring the others. 

Mr. Borr. Those I thought were the most dramatic cases. 

Mr. Mercaur. Now, I only have one other matter that has not been 
pretty well covered, and that is this injunction procedure. As I 
undersand it, that is provision 10 (1), and also as I understand it, 
you said that you had a fire squad to take care of those priority 
cases. Those are just cases of unfair labor practices under section 
8 (b), and that is the section relating to unfair labor practices by 
the employees. 

Mr. Borr. By unions. 

Mr. Mercarr. Or labor organizations 

Mr. Borr. That is right. 

Mr. Mercatr. And there is not any like priority for violations of 
section 8 (a), is there? 

Mr. Borr. No. 

Mr. Mercaur. I think you said this morning that it might be 
difficult to apply this injunction procedure to employer violations. 

Mr. Borr. Yes, I did. 

Mr. Mercar. But it is not applied in any event under the act, as 
Mr. Bailey pointed out ? 

Mr. Borr. No, not under 10 (1); on rare occasions under 10 (j), 
it is. 

Mr. Mercaur. That is discretionary that you mentioned this 
morning ¢ 

Mr. Borr. That is right. 

Mr. Mercatr. Now, have you ever applied for an injunction and 
had the judge refuse it ? 

Mr. Borr. Yes. Recently he did not act; he is still sitting on a 
“ase. 

Mr. Mercatr. What I am trying to get at: You have to make some 
showing before you get an injunction. 

Mr. Borr. We have to practically try the case. 

Mr. Mercatr. And I would like to know what are some of the 
things that you show, the good cause you show before you get an 
injunction. 

Mr. Borr. I have not tried one myself, but I have had it surveyed 
for me, and I have looked it over. We try the case, and we put 
on our witnesses to show that there is picketing, that there is a demand 
for an object, that the object is illegal. We try the case before the 
judge almost the same way we would do on the merits. 

As a matter of fact, in some of our cases in which we went before 
the judge and got the injunction, we stipulated that the record in 
the district court could be used before the Board, because it contained 
all of the facts. 
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The defendant puts on a case, too, to show that the acts have not 
occurred. We do get temporary restraining orders, though, as you 
probably know, on a showing of emergency. 

Mr. Battery. Let me interrupt. Is that on direct testimony, or on 
ex parte proceedings ¢ 

Mr. Borr. Direct testimony, and we have affidavits for a temporary 
restraining order and we use direct testimony for a permanent 
injunction. 

Mr. Battey. I am talking about your temporary or mandatory 
injunction. That is done on ex parte? 

Mr. Borr. You have them together. They are all mandatory. 
We go for a temporary restraining order on a very few cases where 
there is a real emergency. 

Mr. Battery. That is all on ex parte proceedings / 

Mr. Borr. It is not ex parte in the real sense. We do it on af- 
fidavits, but we notify the respondent that we are going to go before 
the judge, and we tell them to be there, and if he has anything to tel! 
the judge, he can tell him. We have done that. That is not required 
required under the law, but we do it as a matter of good practice. 

Mr. Battery. Is it your general policy to do that or have you just 
done it occasionally ? 

Mr. Borr. That is my general policy, and I just did it in a case in- 
volving atomic energy, where the call came to my home and I said, 
“Call up the respondent and tell him you are going before the judge 
this afternoon.” When they did, the respondent settled the case, and 
it has that effect. 

Mr. Mercatr. The law says that you have to have reasonable cause 
to believe that an unfair labor charge is true. Have you ever refused 
to proceed for an injunction upon application ? 

Mr. Borr. Oh, yes. 

Mr. Mercatr. What kind of a showing does an employer have to 
make before you are satisfied that you have reasonable cause? 

Mr. Borr. Just like in all of the charge cases, he files the charge, 
but we do the investigating. In employer cases, they are sometimes 
investigated for us, and they are in oe shape sometimes than the 
union charges. But we make the investigation in the real sense of 
the word. Our field people do that. They report to Washington, 
to my office, and then we fly a man out or send him out to go over the 
investigation to see if it is really there. 

But we often determine that there is no violation; that they have 
not made out a case, and then we do not apply for an injunction. If 
I am on your point, I will say that we have applied for about 125 in- 
junctions in 5 years, and we have had probably 5 times that many 
charges requesting them to be filed with us. 

Mr. Mrercatr. You have refused to apply for injunctions in those 
cases 

Mr. Borr. That is right, yes. 

Mr. Mercatr. Because after an independent investigation by your 
department, it did not satisfy this provision that there should be reason- 
able cause 

Mr. Borr. That is right. 

Mr. Mercatr. That brings me up to the statement that you made 
on page 22, and I will read it to you: 
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I think any informed observer will agree that the injunction procedures 
under section 10 (1) of the Taft-Hartley Act are very different from those 
which resulted in the passage of the Norris-LaGuardia Act. 

Now, I was trying to get myself in a position of that informed 
observer that you mentioned. I notice from your responses that you 
have been temperate and moderate in your application for an injune- 
tion. But suppose someone did try to apply this injunction procedure 
in some other way than you have applied it, could not they go in and 
ask the court for an injunction upon a very bare showing? 

Mr. Borr. I suppose they could, but I would not think the district 
court would give it to you. They have a responsibility, and I think 
they are reluctant to act without some evidence. 

Mr. Mercaur. However, there could be, and it is entirely discre- 
tionary with the General Counsel to determine what reasonable cause 
is under that section of the act ? 

Mr. Borr. Yes, but he has to satisfy himself that there is reason- 
able cause. 

Mr. Metcatr. Someone very moderate and temperate, as you have 
been, in the administration of the act can do that, and someone else 
might feel that there should be much less showing to demonstrate 
reasonable cause. 

Mr. Borr. You still have to convince the judge. 

Mr. Mercatr. You can get a restraining order, though. 

Mr. Borr. You might get a temporary restraining order once or 
twice, but he would lose confidence in you if you got them improperly, 
I would think. 

Mr. Barey. I would like to ask you just what is the shortest time 
you have processed one of those applications and secured an injunction 
for an employer? 

Mr. Borr. About 3 days. 

Mr. Barney. How did that compare with 1 of these 17 cases you 
processed on the union side, in time? How did it compare in time 
with your cases that you processed in favor of the union, where you 
got an injunction ? 

Mr. Borr. I donot know. We would try to move just as fast, having 
decided that we thought we should move, and any time differential 
would be purely accidental. The kind of a case we have to move fast 
in—if I just tell you the name of it, you will see—the port of New 
York was tied up by a strike a couple of weeks ago, and the union 
had pickets around every dock and everything else, and it was a sec- 
ondary boycott we thought, and even there I think it was 3 or 4 days 
after we sent a man to New York before we were able to apply for it. 

We were gathering our affidavits and everything over that week- 
end. But where you have a violation of that kind, assuming it was 
a violation, you have to move fast. You cannot wait for a week or 
two. That is why I said that we do have an effective tool, if Congress 
feels that those boycotts should be prevented. 

In the cases that we moved on for unions, they were cases usually 
two of them, where the employer was making an illegal agreement 
with another union which had no members, let us say, in the plant and 
was not entitled to it, and requiring the new employees to join this 
favored union. There a week or two difference did not make too much 
difference, because the plant was just getting in operation. 
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However, we considered that a different kind of a case, because that 
was a case where the law is being flouted, and an immediate remedy 
is needed because a remedy by the Board a year later would be of 
little value after all of the people were required to join the other union. 

Mr. Barry. I have one more question. In view of your procedure 
in the case of employers compared to the procedure in the case of the 
employees, would you say that that was carrying out our American 
concept, that that was equal justice under law / 

Mr. Borr. You make laws based upon fact situation, and you can 
classify situation if you think that there are essential differences in 
them. TI would like to see the individual get his case moved fast, and 
I would like to see them all move fast. Then I do not think that 
there would be that much criticism. If we could get decisions for 
everyone in a few months, that would be fine. But because we cannot 
get decisions for one group, because we do not have enough money 
or do not move faster, is not necessarily, sir, a reason why you should 
not have an injunction if you think an injunction is important. 

Mr. Batrry. I never have been a party to cutting down your appro- 
priations. I have tried to give you all of the money you need, because 
you have a situation there that needs to be cleaned up and these cases 
need to be processed more promptly and more expeditiously. All I 
am interested in is knowing why they are not being processed as 
rapidly as they could be, and with equal justice under the law for 
both parties. 

Mr. Mercatr. Mr. Bott, suppose a charge was made under section 
10 (1) and you, in the exercise of your discretion, did not believe that 
there was reasonable cause for filing an injunction; is there any 
appeal from that? 

Mr. Borr. No, sir. 

Mr. Mercatr. Could you not go into court to get a writ or mandate 
in the district court, requiring you to file an injunction under this 
mandatory provision ? 

Mr. Borr. I think not. There is very little law on it. The only 
law that there is is in our favor, that there is no appeal from a 
dismissal of a charge. You see, if we did go through on an injunc- 
tion, we would dismiss the charge. 

Mr. Mercatr. Suppose the employer could show that your action 
was arbitrary and unreasonable, could he proceed by mandamus? 

Mr. Borr. I do not know. That is what I was going to say, that is 
uncovered, and there is not any law on that. The cases which we 
were sustained in were where the court said the record showed that 
there was an investigation here, but if we did not investigate a case 
and threw it out, and so admitted, in court maybe you could get a 
mandamus. I do not know. 

Mr. Mertcarr. Thank you very much. 

Chairman McConnetu. The counsel of the committee has some ques- 
tions he would like to ask at this time, before we conclude. 

Mr. McCasne. Mr. Bott, in connection with-these injunctions, is it 
not true that you do not issue them, you merely ask for them? And 
are you not subjected to the same requirement of proof that anyone 
else is in applying for an injunction? Are you not like any other 
petitioner going into court? Perhaps that might help clear up some 
of the confusion on the point. 
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Mr. Borr. Well, I think that we occupy a position of being the 
Government, which is different from a private party. I do not know 
whether there is any different standard of proof in the Federal courts, 
because the Federal courts do not grant injunctions at the behest of a 
private party in labor disputes. 

Mr. McCase. These are obtained by the Government only, in un- 
usual situations, but what I am thinking of is the requirement of 
showing of irreparable damage before such an order may be issued, 
generally speaking. 

Mr. Borr. That is right. 

Mr. McCasr. I would like to go back to a couple of points covered 
this morning in connection with your efforts to eliminate illegal union 
security agreements which your investigations uncover. 

I wonder if you feel that a public policy declaration of Congress, 
a declaration which in effect outlaws certain types of compulsory 
membership arrangements, is not a sufficient directive to you to move 
as quickly as you can to eliminate them. Or would you feel that some- 
thing more is needed to permit you to go after them? 

Mr. Borr. I do not think that there is anything needed. There is 
no further legislative directive needed. It is the exercise of discre- 
tion, I think, and I think we have exercised it properly. I recall that 
in the cases I told you about where the individual did not have any 
case, where there was no merit to it, he was not interested in attacking 
the contract as such. So we have a reluctant witness in the first place, 
and he was interested in getting a job, and we told him, “You do not 
have a case anyway.” 

Mr. McCase. You found he was not a victim of discrimination, and 
you felt it was not incumbent upon you to proceed further in the case 
where the individual made that complaint? 

Mr. Borr. Since he had not included in his charge an allegation that 
he desired to attack the contract—lI can say this, in addition, that that 
is a policy that has been in the General Counsel’s office, I understand, 
for some years. I also recall from my own memory that we would not 

o ahead under the Wagner Act and investigate a company union, 

or example, if someone walked in off the street and said, “I under- 
stand that such and such a company has got a company union.” 

That was because of the amount of work we had. But if someone 
was organizing the company or had an honest interest in removing 
the illegal union, we would go ahead. 

Mr. McCase. Would you go ahead now if your workload would 
permit it? Or is it a matter of policy where you make your own 
decision on whether you will enel or not ? 

Mr. Borr. Yes, sir. I feel it is. 

Mr. McCase. Now, there has been much said today about delays 
and reasons for delays in processing cases. I am not sure of my 
memory, but I seem to recall an article in one of the leading magazines 
recently where you either wrote, or endorsed the suggestion, that 
representation cases were being handled much more speedily than 
before. 

Mr. Bort. I said they were, and the information in the article was 
obtained from our office, that representation cases are being handled 
much faster, and I do not see any real problem left in representation 
cases, 
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Mr. McCase. Well, because of that I wondered about your recom- 
mendation a few minutes ago, that prehearing elections should be re- 
stored. If I understand the situation, Congress banned the prehear- 
ing election because of the abuses which had grown up under it. 

Now, I wonder if representation cases are being handled so well, why 
it would be necessary to open the door to that type of abuse again. 

Mr. Borr. I said this, that the representation cases are being handled 
all right in the field, and the Board is not taking too much time in 
directing elections. But the prehearing elections eliminated hearings 
in the contested cases. In other words, as you may recall, the hearing 
took place after the election, if the employer wanted a hearing, but in 
at least 300 cases in the last year, of the prehearing election, the 
employer said, “I don’t want a hearing now. I will recognize the 
union.” 

So that that kept 300 transcripts out of Washington for review by 
the Board, and any record you can keep out of Washington for review 
will help. That was my point. 

Mr. McCanr. I appreciate that, and yet without trying to review 
the history of it, I do recall there were many instances of abuses 
which brought about that ban, and I wondered about that in the light 
of your comment. 

I do not recall the article too specifically, but since they are moving 
well, I wonder about that point. However, it is not important enough 
to pursue now, with time getting short. 

I do want to bring up one further point in connection with the non- 
Communist affidavit. In your prepared testimony, you offered no sug- 
gestions. However, in response to some questions earlier you did 
say there were problems inherent in it. Do you see any great hurdle, 
or any great problem in the recommendation made by the Board 
yesterday, where a finding of Communist domination might be made, 
assuming that it could be made? I do not want to review now the 
various steps in making that finding. But assume that a finding of 
Communist domination could be made, what would you say then to 
fully denying the use of all Board facilities to such a person or such an 
organization ? 

%-.: Bort. If it could be made, and if it could be made fast, I will 
or it. 

Mr. McCase. Would you also say that such finding might be made 
for both employers and unions, by the same board? I will put it 
this way: If such a finding could be made in relation to either side, 
would it not be simple to apply the remedy or the denial of the use 
of facilities to either party? 

Mr. Borr. Yes, if it could be made, they could certify the facts 
to the Labor Board, and then we would stop processing the cases. 

Mr. McCase. Would you care to comment on one further aspect of 
that. In reading Mr. Herzog’s testimony yesterday, it seemed to me 
there was a gap, because there would still be no way to reach a sit- 
uation where an employer decides to deal with a Communist-domi- 
nated union. Assume the finding has been made and the union is 
denied the use of Board facilities, and yet the employer decides to 
deal with them. Suppose it is in a vital industry. Would it not be 
well to work out some penalty on that employer which would prod him 
into helping rid the labor movement of this Communist influence? 
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Mr. Borr. Yes; I see the problem, and I had not thought about it. 
Mr. McCase. I wonder what you might think of a situation where 
a company, let us say, has a dozen different facilities around the coun- 
try, completely separate, dealing with different unions. In one it 
is willing to deal with 2 Communist-dominated union. Would you 
think the Board might be justified, or you might be justified, in deny- 
ing that company the use of facilities for any of its other plants? 

Mr. Borr. I think we would be justified, but if they did that, what 
you say, I do not think that the sanction of taking away our processes 
would have much teeth in it. 

Mr. McCane. I mean taking away your processes for all purposes 
at all of their other plants, regardless of what unions they dealt with 
there, if they would hide behind the intent and deal with the one 
Communist-dominated union. Would you think we!l of denying them 
the use of Board facilities for any purpose, with any union, as a type 
of penalty? 

Mr. Bort. To make outlaws out of them, I do not know. I can see 
them having a dispute at another plant in which the other union’s 
conduct is completely violative of all principles of the Taft-Hartley 
law, and then riobody could bring it to us because they are an outlaw 
in their other plant. I think we are interested in acting in the public 
interest primarily and not in the interest of the private parties. That 
is the first thing I see, Mr. McCabe. 

Mr. McCase. Perhaps you might want to think about that, and 
should you feel later on that you might want to make recommendations 
on this, and some other features, we would be glad to have them. 

One other aspect of the non-Communist affidavit is this matter of 

ermitting a noncomplying union to intervene and raise the contract 
oe objection. Are you in agreement with that practice? 

Mr. Bort. I had not thought about it. It was decided originally 
to bring up any constitutional problems with respect to the constitu- 
tionality of the law itself, 9 (h). I was felt that the union having 
a contract had a property right and by refusing them intervention 
in a hearing might be depriving them of that right improperly. I 
think it was probably a groundless fear, but I would not say. 

Mr. McCapse. Even though it might be a union not in compliance 
because its officers are Communists, they would still be permitted, 
would they not, to raise the objection of contract bar should someone 
else try to move in during the contract period ? 

Mr. Borr. That is also because not all unions which are not in com- 
pliance are suspected unions. 

Mr. McCase. True. But what interests me is that the contract. bar 
is a rule of the Board, and it is not in either the Wagner or the Taft- 
Hartley Act. It is designed, as I understand it, to promote stability 
in labor relations. I wonder if affording protection to Communist- 
dominated unions or Communist-oflicered unions in certain situations 
should be permitted in the interest of stability. Is stability that im- 
portant ? 

Mr. Borr. Stability is the reason that is given. But I think the 
main problem is that the unions not in compliance are not suspect 
unions. 

Mr. McCase. Well, what about a union that is suspect, and is not 
in compliance for that reason, and its officers have refused to file, would 
you go along with permitting them to raise the objection / 
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Mr. Borr. I do not know of any union, Mr. McCabe, which is sus- 
pect and not in compliance with the provisions of Taft-Hartley. 
Mr. McCasr. Well, I do not want to go into that now. I am inter- 
ested in the principle, and the approach to the matter. Under the 
Board’s rules, for instance in the auto industry—5 years is the period 
of “stability.” Well, under that arrangement, if a Communist-domi- 
nated union were involved, it might insulate itself for 5 years by the 
contract-bar device and T wonder about. the principle involved. 

Mr. Borr. Well, the Communist-dominated union would be the con 
tracting union. 

Mr. McCasr. And should it be permitted to raise the contract bar 
against another group ? 

Mr. Borr. It can. You say it is not in compliance ? 

Mr. McCane. Yes. 

Mr. Borr. Well, we would not know whether it was a Communist- 
dominated union unless we just took judicial notice of your own views 
as to it. If we had to prove it, we would be back where we were 
this morning. How do you prove it, whether we should do it or 
another agency should do it? 

Mr. McCase. Suppose certification were impossible, because of Com- 
munist influence. Suppose that condition existed, I wonder whether 
it should be or would be permitted to insulate itself under a rule of the 
Board’s own making—in the interest of stability. 

Mr. Borr. Well. the dilemma is, as I see it. a union which has a 
contract and is not. in compliance may not be a Communist union. 

Mr. McCaser. That is very true, but we are assuming for the pur- 
pose of discussion that it is, and that you know it is. 

Mr. Borr. Should we assume it? 

Mr. McCape. Well, that is the question. You have taken action 
against them, or you have taken judicial notice of Communist control 
in some unions, have you not? 

Mr. Borr. No, we have not. We have tried to make an inquiry 
about their refusal to answer questions before a grand jury, but that 
is as far as the Board has ever gone, and we were not successful 
there in the Federal court. 

Mr. McCarr. That matter is still pending? 

Mr. Bort. That is on appeal. 

Mr. McCanr. Do you think as a matter of principle you should 
or might take judicial notice of this type of control ? 

Mr. Borr. T do not think we can do it legally. 

Mr. McCane. That is all T have. 

Mr. Mercatr. May T ask one question? Mr. McCabe brought up 
a question that IT wish to clarify. When you go in to get an injunction 
for a violation or unfair labor practice, all you have to prove is that 
there has been a violation of sections (A), (B). or (C) of section 8 
(d) (4); is not that right? 

Mr. Borr. That is right. 

Mr. Mercaur. You just have to prove there has been a secondary 
boycott or something like that / 

Mr. Bort. Yes, sir. 

Mr. Mercarr. That the charge is true? 

Mr. Borr. Yes, sir. 

Mr. Mercatr. Now, you do not have to prove any question of 
whether there is irreparable damage? 
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Mr. Borr. I may be mistaken. I do not think that we do. 
Mr. Mercaur. You do not have to maintain the status quo? 

Mr. Borr. No. I think that the question of irreparable damage 
comes up on a temporary restraining order for the court to act so 
expeditiously, but in the regular case we do not. 

Mr. Mercaur. But, in this even, you only have to prove that the 
charge that there has been an unfair labor practice is true, or make 
a reasonable showing that it is probably true 

Mr. Borr. Yes, sir. 

Mr. Mercatr. Now, if a private individual goes into a district 
court, he has to prove one of those other things that you prove under 
that other section, does he not? Suppose you want to get an injune- 
tion in a court of equity and not in a labor case, but some other case. 
You have to make a showing of an irreparable damage or a showing 
that it is essential to maintain the status quo or some of those other 
things upon which an injunction is issued 

Mr. Borr. That is right. 

Mr. Mercatr. But none of those things are involved in this injune- 
tion under 10 (1) ? 

Mr. Borr. As I understand it, that is right. 

Mr. Mercatr. That is what I wanted to make clear. 

Chairman McConneti. I believe Mr. Howell wanted to ask a 
question. 

Mr. Howe t. I hesitate to prolong this, but there is one question 
that just came to my attention today, that Senator Taft had inroduced 
a bill, I think it is Senate bill 659, proposing an administrator over 
the General Counsel or something of that kind. Are you familiar 
with that bill ¢ 

Mr. Borr. Generally I am familiar with it. 

Mr. Howeirt. What, briefly, does it do? I have never seen that. 

Mr. Borr. It creates a new office of Administrator in the executive 
department. It gives the Administrator full responsibility over the 
investigation of the election cases that we have discussed here today, 
as well as overall of the unfair labor practice cases. It provides that 
the Administrator may appoint his own staff from top to bottom, 
including administrative people, the housekeeping functions, and 
sO on. 

Mr. Howett. Including your position, too? 

Mr. Borr. The act is very vague on that, and I do not know. It 
does not provide for a general counsel, but I assume that an admin- 
istrator would have a lawyer. It provides for a separate budget 
from the Board. It provides for the Administrator, to give him a 
right to take appeals to the Courts from dismissal of cases by the 
Board. I think that is it. 

Mr. Howetn. Have you formed any conclusion as to whether you 
think that that is a good amendment or not ? 

Mr. Borr. I discussed that before, and I indicated through all of 
the questions and answers that I think that there is some fuzziness in 
the statute as it exists today with respect to appointmens which should 
be cleared up, and I said that I doubted the desirability of having the 

Administrator go so far as to take appeals from decisions by the 
Board. 

I thought that the private parties ot the suits could do that and 
straighten out the law if they felt that the Board had improperly 
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decided cases. There is also something in there about representation 
cases, which I think should be clarified at some time, because I think 
it delays the handling of representation cases, but I think it is not 
intended to delay them, but I think it has that effect. That is as far 


as my thinking has progressed, and I think it is fairly far. As I 
said, I am not enthusiastic about it. 


Mr. Howewz. Thank you very much. 


(Mr. Bott subsequently submitted the following letter and 
statements :) 


NATIONAL LABOR RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 


Washington 25, D. C., March 11, 1953. 
Hon. SAMUEL K. McCoONNELL, Jr., 


Chairman, Committee on Education and Labor, 
House of Representatives, Washington 25, D. 0. 

DeEAR CONGRESSMAN MCCONNELL: On February 26, 1953, during my testimony 
on certain aspects of the Labor-Management Relations Act of 1947, various mem- 
bers of your committee requested that I furnish them with certain statistical 
and other information which I did not then have readily at hand. I am forward- 


ing this data at this time and respectfully request that it be placed in the printed 
record at an appropriate place. 


A. CASES REQUIRING FORMAL LITIGATION 


At page 715 of the typewritten transcript, Congressman Perkins requested the 
percentage of cases which have gone to trial during the last 2 years of the Labor- 
Management Relations Act of 1947 compared with the same period under the 
Wagner Act. Our records disclose that hearings were actually held in 8.7 per- 
cent of the unfair-labor-practice cases closed in fiscal 1952 and 8.1 percent of those 
closed in fiscal 1951. Hearings were actually held in 6 percent of the unfair-labor- 
practice cases closed in fiscal 1947, the last year of the Wagner Act, and 8.7 per- 
cent of those closed in fiscal 1946. A more complete development of these statis- 
tics is contained in appendix A, attached. 


B. 


OVERAGE CASES 


At pages 725 and 726 of the typewritten transcript, Congressman Bailey re- 
quested that I furnish him with a record of the oldest pending case, from date 
of filing, in each regional office. The list below consists of the oldest case in each 
region and subregion as of February 27, 1953, in which formal action (with- 
drawal; settlement; dismissal; complaint) had not been taken. 


Region | Case number | Date of filing | Region | Case mental Date of filing 
1. Boston _.| 1-C A-1334 _| Nov. 10,1952 || 15. New Orleans... 15-C A-354 June 
2. New York | 2-CA-1131__| Jan. 2,1950 || 32, Memphis ! 32-C A-161 Nov. 
3. Buffalo | 3-CA-589_ __| July 16,1952 || 16. Fort Worth | 16-C A-268 May 2: 
4. Philadelphia | 4-CB-119.. | Aug. 20,1951 || 33. El Paso ! | 33-C A-196_ | Sept. 
5. Baltimore | &-CA-655 | Oct. 30, 1952 39. Houston ! 39-C A-267 _| Mar. 2 
6. Pittsburgh | &-CB-163___| Apr. 14, 195: 17. Kansas City 17-C A-545__} May 
7. Detroit 7-C May 8, If 30. Denver ! 30-C A-269_ | Oct. 3, 
8. Cleveland | 8-CA-725___| June 12,1952 || 18. Minneapolis | 18-CA-444 | Sept. 2 
9. Cincinnati 9CB-74 Aug. 9, | 19. Seattle } 1% CA-345 July 
35. Indianapolis ! 35-C D-14___| May 21, 195: 36. Portland ! | 36-C A-317__| Aug. 
10. Atlanta | 10-CA-903..| Nov. 18,1949 || 20, San Francisco. 20-CB-226._| Dee, 3, 
11. Winston-Salem 11-C A-232 Oct. 16,1950 || 37. Honolulu ! 37-C A-47 Mar. 15, 195 
13. Chicago | 13-C A-978__| Nov. 29,1951 || 21. Los Angeles __.. | 21-C A-887 Sept. 
14. St. Louis | 14-CA-875__| Oct. 30,1952 || 24. Puerto Rico | 24-C A-220 Sept. 2 
| 


1 Subregional! office. 


The median age of these oldest cases is 15 months. However, this is certainly 
not representative of the average case in the regional office. Where we have 
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been able to maintain a full and steady complement of able, experienced 
personnel, the caseload has been kept nearly current. St. Louis, Baltimore, or 
Boston had no cases more than 4 months old on February 27, 1953. Nor is the 
oldest case in a region typical of all the cases in that region. Atlanta, which had 
the oldest case listed above, had only 13 cases more than 6 months old on 
February 27, 1953, out of a total of 85 cases in which formal action had not been 
taken. 

It should not be assumed that the oldest cases listed above reflect a personnel 
problem only. As I said in my prepared statement, there is no avoiding the 
fact that some complex cases inherently involve long delays, regardless of the 
number of employees available. Some of these are the ones listed above. To 
list the reason for delay in each of these cases would needlessly overburden the 
record. Generally speaking, some are cases which involve far-flung unfair labor 
practices or discrimination against even hundreds of individual employees. 
Others involve complex legal tangles which can only be unraveled with pains- 
taking and time- consuming care. Still others are tied in with some other case 
not under the control of the region. For example, Atlanta’s case No. 10-CA—-903 
was delayed pending litigation of supena enforcement. Case No. 9-CB-74 has 
been delayed awaiting disposition of a case before the Supreme Court of the 
United States. 

In connection with these cases, I requested permission of Congressman Bailey 
to submit figures concerning all cases over a certain age pending in the regional 
offices, in which formal action has not been taken. Since every office has its 
few old cases, it is particularly important to look at the overall record when 
discussing this subject of delay. As I said in my prepared statement, over 90 
percent of all unfair labor practice cases are disposed of informally in the 
regional offices in an average of 73 days, contrasted with the 92 days that 
similar cases took in the last year of the Wagner Act. In the last 2 years we 
have reduced the average lapse of time from charge to complaint from 220 days 
to 125 days. 

Our records reveal that there were, as of February 27, 1953, 1,532 cases 
pending in the regional offices without formal action having been taken. But of 
these, 1,171 were less than 6 months old; 262 were 6 to 12 months old; and only 
99 were more than 12 months old. Of the 262 pending cases from 6 to 12 months 
old, only 30, or approximately 2 percent of the 1,532 pending cases, were still 
being investigated. Of the 99 cases more than 12 months old, only 4, or less 
than 1 percent of the 1,532 pending cases, were still being investigated. Of 
course, these cases 6 months old or more include most of the difficult and thorny 
cases on file throughout the entire country. A more complete breakdown of these 
figures is shown in appendix b, attached. 

Congressman Bailey also requested the names of the three cases initiated by 
the General Counsel which have been pending longest before the Board. This 
information has been furnished by the Board as of the close of business February 
27, 1953. It should be noted that they may be atyical cases, so that only an 
overall statistical record could give a true picture. Further inquiries should, 
of course, be directed to the Chairman of the Board. 


Date of trial 
axaminer’s 
Date of close | 
Name and case number of report and 
transfer to 

Board 


Sept. 12, 1951 Jan 3, 1952 
May 29. 1951 Jan. 30, 1952 
Nov. 2, 1951 Feb 4, 1952 


Boeing Airplane Co., 19-CA-135, et al 
Trumbull Asphalt Co. of Delaware, 13-C A-232 
The Black-Clawson Co., 9-CA-399 


As I stated earlier, there are many reasons for the delay in concluding the 
investigations in those cases pending before the General Counsel, and which I 
have listed at the request of Congressman Bailey. Should any member of your 
committee desire a more detailed account of any or all of those cases, I should be 


happy to give it to him upon request. 
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©. WAGNER ACT EMPLOYEES 


At pages 728 and 729, 756, and 802, Congressmen Holt, Wainwright, and Miller, 
respectfully, requested figures showing the number of employees under my super- 
vision who were employed prior to the enactment of the Labor-Management Ac} 
of 1947. As of February 27, 1953, there were 940 employees under my super 
vision, of whom 329, or 35 percent, were hired under the Wagner Act. 611, 
or 65 percent, have been employed since the passage of the Labor-Management 
Relations Act of 1947. A more detailed account is attached as appendix C. 


D. CASE CITATIONS 


At page 805, Congressman Metcalf requested the citations for the case ex 
amples I gave on pages 13, 14, and 15 0; my prepared statement. 


Page 13 


1. “* * * declined to make the remedy we had urged.” United Mine Workers 
of America, District 31, et al. (Bitner Fuel Company), 92 NLRB No. 953. 

2. “* * * this time we were successful in obtaining a broad order.” United 
Mine Workers of America, District 31, et al. (L. BE. Cleghorn), 95 NLRB No 
546; enf. 198 F. 2d 389 (C. A. 4); cert. denied November 17, 1952. 


Page 14 
1, “* * * by his acceptance of the clause.” Conway's Express, 8ST NLRB No 
972. 
» 


“* * * to limit or clarify the doctrine.” /rvin J. Cooper, et al., 101 NLRB No 
215; Sound Shingle Co., 101 NLRB No. 203; Western Express Company, Inc., 
91 NLRB No. 340; Walter Holm & Co., Case No. 21-CC-28; Ferro-Co Corpora- 
tion, Case No, 2-CC-193. 

3. “Although the Board has read the definitions strictly * * *” International 
Rice Milling Co., Inc., et al., 84 NLRB No. 360; Al J. Schneider Company, Inc., 
87 NLRB No. 99. 

4. “* * * one Court of Appeals disagreed * * *” International Rice Milling 
Co., Inc. v. NLRB, 183 F. 2d 21 (C. A. 5). 

5. “* * * to protect the Pittsburgh Area from air attack.” Spry’s Electric Co., 
Case No. 6—CC—7S8. 

6. “* * * a municipal airport is involved.” F'ort Smith Contractors Associa- 
tion, Case No, 32—CC—5. 

7. “* * * at his customer’s place of business.” Western, Inc., 98 NLRB 336: 
Lincoln Beer Distributor, Case No, 4—CC-37. 


Page 15 


1. ‘** * * secondary strike and picketing activity.” Richfield Oil Corporation, 
95 NLRB No. 1191; Hammermill Paper Company, 100 NLRB No. 192; Marshall- 
Wells Co., Case No. 18-CC-17; N.A.K. Bugbee and Company, Case No. 4-CC-31; 
Stearns Roger Manufacturing Company, Case No. 18—CC—16. 

I have forwarded copies of this letter direct to Congressmen Perkins, Bailey, 
Holt, Wainwright, Miller, and Metcalf. I trust that the foregoing satisfactorily 
answers their inquiries. If I can be of further service to you or any member 
of your committee, please do not hesitate to call upon me. And in closing, I 
would like to express my deep appreciation to the committee for the courtesy 
and kindness which it extended to me during my testimony. 

Very truly yours, 


GrorGE J. Bort, General Counsel. 
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APPENDIX A 


Percent of unfair labor practice cases closed during fiscal years 1946, 19 
and 1952, by stage and method of closing 


47, 1951, 


Stage and method 1946 1947 1951 1952 
Total closed 100. 0 100. 0 100. 0 100. 0 
Before formal action, total 90.7 92.7 89.8 89.6 
Adjusted 19.9 20. 0 18.2 17.4 
Withdrawn. 57.1 56. 5 17.3 48.9 
Dismissed 13. 6 16.0 24.2 23.1 
Otherwise... .....-. 2 l 2 
After formal] action, total _- 9.3 7.3 10. 2 10.4 
Before hearing - - 6 1.3 2.1 
Adjusted 4 1.5 1.2 
After hearing 1.5 1.1 1.6 1.4 
Adjusted 2 5 3 
Compliance with intermediate report. 4 7 
Withdrawn 4 2 | 
Dismissed .2 3 2 l 
After Board decision _- 3.5 2.5 4.4 4.4 
Compliance 2.4 1.9 2.7 2.7 
Dismissed __- ; 9 1.6 1.4 
After court action - re 3.7 2.4 2.1 2.9 
Compliance with consent decree ___.-- 1.9 1.0 1.7 11 
Compliance with court decree- * 1.8 1.2 3 1.4 


1 Includes cases closed after 10 (kK) proceedings in which no formal complaint issued. 
* Less than 0.1 percent. 
APPENDIX B 


All cases pending in the regional offices as of Feb. 27, 1953, in which formal action 
(withdrawal; settlement; dismissal; complaint) had not been taken 
} 
Investi- 
gation 
complete 


Being 


Age of case ; 
ge of ca investigated 


Total cases 


Less than 60 days M5 136 681 
6 to 12 months. j 3 30 232 262 
Over 12 months ‘ 95 99 

Total__- 793 739 1, 532 


APPENDIx C 


Personnel under supervision of General Counsel Feb, 28, 1953 


Number Number Percent 
presently hired since hired since 
emnloved M.R. A.,| L.M.R.A., 
? 1947 1947 
Operations division 
Directors and examiners 293 161 : 
Field attorneys. 138 x6 62 
Field clericals 358 260 73 
Washington stalf 12 1 8 
Washington clericals 10 9 w 
Policies and appeals 
Attorneys-_- 21 16 76 
Clericals 7 5 71 
Law Division: 
Attorneys 77 56 73 
Clericals 24 17 71 
Total personnel under General Counsel at present 940 6ll 65 
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Chairman McConnett. I understand there was a discussion regard- 
ing some figures during your testimony, Mr. Bott, and I believe Mr. 
Consedine has those figures with him now and wishes to submit them. 
I understand he wants to make a short statement. 

Is that correct, Mr. Consedine ? 


STATEMENT OF WILLIAM R. CONSEDINE, ASSOCIATE SOLICITOR, 
NATIONAL LABOR RELATIONS BOARD 


Mr. Consepine. I do not have any statement to make, Mr. Chairman. 
During the course of this morning’s testimony, in reference to the 
rate of production by the Board of its decisions on a yearly basis, the 
figure was used of approximately, or indicating that the Board pro- 
duced 430 or 450 decisions. 

Acting Chairman Gwinn asked me to make a statement, and I was 
asked about the rate of production of the Board. I did not have the 
data at that time, and I wanted to let the committee have the benefit 
of it as a matter of interest to the committee. 

At noon I dug it up, and it discloses that for the years 1949 through 
1953, which is all I did look up—and if the committee wishes more, I 
can get that—the Board issued in 1949, 1,709 decisions; and in 1950, 
it issued 1,642 decisions; in 1951, 1,913 decisions; and in 1952, 2,045 
decisions. 

For the first six months of this year, they are producing at the rate, 
continued to the end of the fiseal year, of approximately 2,660 deci- 
sions; and if based on the figures of the last 2 months, they would 
produce at the rate of 2,580 decisions. But the significance of that 
last figure is the fact that the Board is now producing in the con- 
tested unfair labor practice cases, or would produce this year, at the 
rate of 534 decisions, which is significant because that figure indicates 
the fact that the Board is cutting into this imposing backlog of cases 
which has been troubling the committee here. 

I merely offered that because this morning I indicated that I would 
get that information for the benefit of the committee. 

Chairman McConnetu. Thank you, Mr. Consedine. It shows a 
very healthy trend. 

The hearings will conclude, and I want to thank you, Mr. Bott, 
for your testimony. I regret I was not able to be here during the 
question and answer period. I understand that you were quite help- 
ful, and for that we are appreciative. 

Tomorrow at 10 o’clock, the committee will assemble for the hear- 
ings in the caucus room in the Old House Office Building. The wit- 
ness will be Mr. Robert Denham, former General Counsel of the 
National Labor Relations Board. 

The hearings are adjourned. 

(Whereupon, at 4: 45 p. m., a recess was taken until 10 a. m., Friday, 
February 27, 1953.) 


See part 2 for continuation of testimony 


bid 


